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cauſe ſome damage muſt needs their removal: 

cart loaded with corn. might; as that could be fafely reſtored. - 
But now by ſtatute 2 W. & M. g. 5. corn in ſheaves or n 
or looſe in the ſtraw, or hay in barns or ricks, or other 
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'S is great! altered with 1 aſt paſ 
they were looked upon in no other light than as a mere 
bes ly or ſecurity, for payment of rent or other duties, or ſatiſ- 
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faction for damage done. And ſo the law ſtill continues with re- 


gad to diſtreſſes of beaſts taken damage. zaſant;' and for other 
cauſes, not altered by act of parliament; over which the diſ- 
treinor has no other power than to retain them till ſatisfsction is 
made. But diſtreſſes for rent- arrere being found by the legiſla- 
ture to be the ſhorteſt and moſt effectual method of. compelling 
the payment of ſuch rent, many beneficial laws for this purpoſe 
have been made in the preſent century; which have much * 


tered the common law, as laid down in our antient writers. 
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1x pointing out therefore the methods of diſtreining, I ſhall 
in 3 ſuppoſe the diſtreſs to be made for rent; and remark, 
where neceſſary, the d erences between ſuch diſtreſs, and one 
taken far other cauſes. 
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"In ; the felt lacs then ; all diſtreſſes muſt be made by day, un- 1 
leſs in the caſe of damages fegſant; an exception being there al- | RL Y 
lowed, leſt the beaſts ſhould eſcape before they are taken*. And, | 
when a perſon. intends to make a diſtreſs, he muſt, by himſelf ; 
or his, bailiff, enter on the demiſed . premiſes ; formerly during LY 
the continuance of the leaſe, but now he. may diſtrein within 4 
ſix months after the determination of ſuch leaſe whereon rent f 
is due. If the leſſor does not find ſufficient diſtreſs on the pre- 0 
miſes, formerly he could reſort no where elſe; and therefore te- 1 
nants, who were knaviſh, made a practice to convey away their , 0 
goods and ſtock fraudulently from the houſe or lands demiſed, in | wn 
order to cheat their landlords. But now* the landlord may diſ- 
trein any goods of his tenant, carried off the premiſes 'clandeſ- 5 
tinely, wherever he finds them within thirty days after, unleſs 
they have been bona fide ſold for a valuable conſideration: and _—_— 
all perſons privy to. or aſſiſting in, ſuch fraudulent conveyance, 1 
forfeit double the value to the landlord. The landlord may alſo 8 
diſtrein the beaſts of his tenant, feeding upon any commons or „ 
waſtes, appendant or appurtenant to the demiſed premiſes. The „ 4 
landlord might not formerly break open a houſe, to make a diſ- _ _ 
treſs, for that is a breach of the peace. But When he was in the _— 


houſe, it was held that he might break open an inner door“: and 
now* he may, by the aſſiſtance of 'the peace officer of the pa- 
riſh, break open in the day time any place, locked up to prevent 
a diſtreſs; oath being firſt made, in caſe it be a dwellin g-houſe, 
of a reaſonable ground to ſuſpect that goods are concealed therein. 
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the place where it was t 2. This is 
' nants, that they may know where to ind and er 4. dif. 
treſs. And by ſtatute 11 Geo. II. c. 19. which was made for the 
benefit of landlords, any perſon diſtreining for rent may turn any 
part of the premiſes, upon which a diſtreſs is taken, into a pound 
pro hae vice, for ſeeuring of ſueh diftreſs. If a live diftrefs, © 
animals, he impounded in a carmar: pound- vert, the owner muſt 
take notice of it at his 7 

ar purpoſ che diſtreinor muſt give 
notice to the owner: „ in both theſe cafes, the owner, and not 

in a pound: covert, as in a ſtable or 
the like, tha — or diſtreinor muſt feed and ſuſtain them *. 
A diſtreſs of houſebold- goods, or other dead chattels, which are 
n to be ſtolen or damaged by weather, ought to be impound- 
covert. elſe 


obſerved, only in the nature of x pledge or ſcrurity to 
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And thus the l 
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good ſecurity; to try 

that be determin againſt him, mch this cattle or goods 
once more into the hands of the diſtreinor. This is called a re- 
plevin, of which more will be ſaid hereafter.. At preſent I ſhall 
only obſerve, that, as a diſtreſs is at common law only i in nature 
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es, Vefore-mentioned, which are alſo in the nature 

of executions, the power of ſale is likewiſe given, to ef- 

0 | . ate and complete the remedy. And, in like manner, by 

| . ſeveral acts of parliament *, in all caſes of diſtreſs for rent, if the 
| tenant or owner do not, within five days after the diſtreſs is 

| | the cauſe thereof given him, replevy the: ſame with 
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larity was com mitted, it vitiated the whole, and made the 
 diftreinors ab initio*. But now by the ſtatute 11 Geo. II. 
0 19: it is provided, that, for any unlawful act done, the whole 
ſhall not be unlawful, or the parties treſpaſſors ab initio; but 
that the party grieved ſhall only have an action for the real 
damage ſuſtained; and not even that, if tender of amends is 
made before * action i is brought. 
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VI. Tu effcizing of beriots, when due on the death of a te 
nant, is alſo another ſpecies. of ſelf-remedy ; not much unlike 
that of taking cattle or goods in diſtreſs. As for that diviſion 
of heriots, which is called heriot-ſervice, and is only a ſpecies 
of rent, the lord may diſtrein for this, as well as ſeize : but for 
heriot-cuſtom (which fir Edward Coke fays*, lies only in pren- 
der, and not in render) the lords may ſeize ghe identical thing 
itſelf, but cannot diſtrein any other chattel or itb. The like 
ſpeedy and effectual remedy. of ſeizing, .i is given with regard to 
many things that are ſaid to lie in franchiſe ; as waifs, wrecks, 
eſtrays, deodands, and the like; all which the perſon entitled 
thereto may ſeize, without the formal proceſs of a ſuit or action. 
Not that they. are debarred of. this 3 by action; but have 
alſo the other, and more ſpeedy one, for the better aſſerting their 
property; the thing to be claimed being frequently of ſuch. a 
nature, as might be out of the reach of the law before any ac 
tion could be 6 brovght. Sabie 23 has mike B54 onto nc 
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had by the mere act of the party injured... I ſhall, next, briefly 
mention ſuch as ariſe from the joint act of all the-parties toge- 
ther. And cheſe are NNE dug. accord, and arbitration. 
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ned*. An — 1 * the great uſe of theſe 
peaceable and domeſtic tribunals, eſpecially in ſettling matters of 
account, and other mercantile tranſactions, which are difficult 
and almoſt impoſſible to be adjuſted on a trial at law; the legiſ- 
lature has now eſtabliſhed the uſe of them, as well in contro- 
verſies where cauſes are depending g. as in thoſe where no action 
is brought, and which ſtill depend upon the rules of. the common 
law: enaQting; by ſtatute g & 10 W. III. c. 15. that all mer- 
chants and others, who deſire to end any controverſy, (for which 
there is no other remedy but by perſonal action or ſuit in equity) 
may agree, that their ſubmiſſion of the ſuit to arbitration or um- 
pirage thall be made a rule of any of the king's courts of record: 
and, after ſuch rule made, the parties diſobeying the award ſhall 
be liable to be hs , 2 for a contempt of the court ; unleſs 
ſuch award aſide, tion or other miſbe- 
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debtee his executor, or if ſuch creditor obtains letters of adn 

niſtration to his debtor ; in theſe, caſes, the law gives him a re- 
medy for his debt, by allowing him to retain ſo much as will 
pay himſelf, before any other creditors whoſe debts are of equal 
degree. This is a remedy by the mere act of law, and grounded 
upon this reaſon; that the executor cannot, without an apparent 


abſurdity, commence a ſuit againſt himſelf as repreſentative of 


the deceaſed, to recover that which is due to him in his own - 
private capacity: but, having the whole perſonal eſtate in his 
hands, ſo much as is ſufficient to anſwer his own demand is, by 
operation of law, applied to that particular purpoſe. | Elfe, by 
being made executor, he wonld be put in a worſe condition than 
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all ithe reſt of the world beſides. For, though a ratable pay- 


the debts of the deceaſed, in equal degree, is clearly 
the moſt equitable method, yet as every ſcheme for a propor- 
tionable diſtribution of the aſſets among all the creditors hath 
been hitherto found to be impracticable, and productive of more 
miſchiefs than ĩt would remedy; ſo that the creditor who firſt 
commences his ſult is intitled to a preference in payment; it 
follows, that as the executor ean commence no ſuit, he muſt 
be paid the laſt of any, and of courſe: muſt loſe his debt, in caſe 
the eſtate of his teſtator ſhould prove inſolvent, unleſs he be al- 
lowed to retain it. The doctrine of retainer is therefore the ne- 
conſequenoe of that other doctrine of the law, the prio- 

of ſuch creditor who firſt commences his action. But the 

1h not retain his own debt, in prejudice to thoſe of a 

igher degree; for the law only puts him in the ſame fituation, 
as if he had ſued hümſelf as er, and recovered his debt ; 
which he never-could be ſuppofed th have done, while debty of 
A 3 nature ſubſiſted. Neither ſhall one executor be allowed 
to retain his own debt, in prejudice to that of his co-executor 
in equal degree; but both ſhall be diſcharged in proportion *. 
Nor: ſhall an beter of his own wre bein any caſe permitted 
nn ee 
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II. RRIIT TDR is where he, who hath the true property or 

Jus praprioraris in lands, but is out e poſſeſſion thereof and hath 
no right to enter without recovering poſfeſſion in an action, hath 
afterwards the freehold caſt upon; him by ſome ſubſequent, and 
of courſe defective, title: in this caſe hi is remitted, or ſent 
back, by. operation of law, to his antient and more certain title“. 
in pn of entry, which he hath gained' 'by a bad title, ſhall be 
2 JOE anhexed to his e {anne one; and] 
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pF 8 fo C; hereby the eſtate deſcends to and B is 
. | red from entering thereon till he proves his: an ac- 

- ; tion: : now, i afterwards C the heir of the diſſeiſor makes a leaſe | 
. for life to D, wi remainder to B the diſſeiſee for life; and D 

5 dies; hereby the remainder accrues to B, the diſſeiſes: who 
5 thus gaining a new frechold by virtue of th 
is a bad title, is b act of law' remitted; or in of 
8 | and ſurer eſtate . For he hath hereby gained a new right of 


* poſſeſſio u, to which the law immediately annexes his antient 
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1 „ the ſubſequent eſtate, or right of poſſeffi 
= 5 man- s own act or conſent, as by immediate danch —_ of 
TY full age, he ſhall not be remitted. For the taking ſuch ſubſe- 
1 quent eſtate was his own Sly; and ſhall' be looked-upon as a 
iT CE: waiver of his prior. right *.. Therefore it is to be obſerved, that 
. to every remitter there are regularly theſe incidents; an antient 
_- night, and anew defeaſible eſtate of freehoid, uniting in one and 
_ the ſame erſon ; which defeaſible eſtate muſt be ca upon the 
' tenant, not gained by his own act or folly." The reaſon given ow 
. Littleton", why. this remedy, which operates filently and y the 
4 mere act of law, was allowed, is ſomewhat ſimilar to that given 
1 in the preceding article; becauſe otherwiſe he who hath right 
. would be deprived of all remedy. For as he himſelf is the per- 
1 ſoꝛ in poſſeſſion of the frechol 0 erſon againſt 
=. ' whom he can bring an action, to eſtabliſh his prior right. mos | 
a. bor this cauſe the law doth adjudge him in by remitter; tha 
50 %% ͤ plight as if he had lawfully recovered the fame land by 
5 ſuit. For, as lord Bacon obſerves d, the benignity of the law is 
33 ſuch, as when, to preſerve the principles and. 
=_ it depriveth a man of his remedy without his own fault, it will 
rather put him in a better degree and condition than in a worſe. 
Nam quod remedio deftituitur, ipſa re valet; I culpa abfit. But 


there ſhall be no remitter to a right, for which the. party has 
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no remedy by action“: as if the iſſue in tail be barred by the 
fine or warranty of his anceſtor, and the freehold is afterwards 
caſt upon him; he ſhall not be remitted to his eſtate tail: for 
the operation of the remitter is exactly the ſame, after the union 
of the two rights, as that of a real action would have been be- 
fore it. As therefore the iſſue in tail could not by any action 


have recovered his antient eſtate, he ſhall not recover it by re- 
mitter. N 


AnD thus much for theſe extrajudicial remedies, as well for 
real as perſonal i injuries, which are furniſhed by the law, where 
the parties are ſo peculiarly circumſtanced, as not to be able to 
apply for redreſs in the uſual and ordinary methods to the courts 
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1 get pf innige by alt in conrts* wherein. chte act of dhe „ 
parties and the act 2 of the parties 4 
being neceſſary to ſet the law in motion, 2993 the proceſs. of the 


law being in general the only inſtrument, by which the parties 
are enabled to procure a certain and adequate redreſs. 
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An p here it will not be i improper to obſerve, t : although, 
in the ſeveral caſes of redreſs by the act of the parties mentioned 
in a former chapter*, the law allows an extrajudicial remedy, 


yet that does not exclude the ordinary courſe of juſtice : but it 
is only an additional weapon put into the hands of certain per- 
ſons in particular inſtances, where natural equity or the peculiar 
circumſtances of their ſituation required a more expeditious re- 
medys than the formal proceſs of any court of judicature can fur- 
. Therefore, though I may defend myſelf, or relations, from 
external violence, I yet am afterwards entitled to an action of 
aſſault and battery: though I may retake my goods if I have a 
fair and peaceable opportunity, this power of recaption does not 
debar me from my action of trover or detinue : I may either 
enter on the lands, on which I have a right of entry, or may 
demand poſſeſſion by a real action: I may either abate a nuſance 
by my own authority, or call upon the law to do it for me: 
may diſtrein for rent, or have an action of debt at my own option: ; 
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if I do not diſtrein my neghbours cattle damage-feaſant, 1 may 
comp him by action of treſpaſs to make me a fair ſatisfaction: 
if a hetiot, or a deodand, be withheld from me by fraud or force, 


recover it though I never ſeized it. And with regard to 
ace ord aut arbitrations, theſe, in their nature being g merely an 


mpromiſe, moſt indiſputably ſuppoſe a previous 
ri igkt of obfaiting” redrefs ſome other way, which i is given up 


by Tuch agreement. But as to remedics by the mere operation of 
law, thoſe are indeed given, becauſe no remedy can be miniſtred 


by ſuit or action, without running into the palpable abſurdity of 
a a' bringing an action againſt himſelf: the two caſes wherein 
they happen being ſuch, wherein tlie only poſſible legal remedy 


would bo directed "againſt tlie” very perſon himſelf who ſeeks 
relief > | 77 © | 8 - 


43 2 
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In all other caſes it is a general and i indifj putable rule, that 
where there is 4 legal ri it; there is alſo a Egal remedy, by ſuit 
or · a cio at law, whenever that right is invaded. And, at- 


e e 5 in treat- a 
ing df theſe feinedies ſuit in ccürts, 1 ſhall purſue the follow-—- 


ing methöd: fart; 1 mall confider tlie nature and ſeveral "ſpecies 
of-courts* of juſtice: and: ſecondly, I ſhall: point out in which. 
Theſe courts, and in what manner, the proper remedy may. be 
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in $'T then ; of courts of juſtice,” And hercin we will con- 
ider, kirk, their nature and mary in general; and, then 


as ſe ral ſpecies of them, erected and acknowledged by y | the þ 
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Aeon is defied to be u place wherein juſtice is judi- C. Cl 78 


r , gt hg as by our excellent conſtitution the 
foleexectitiy | the laws is veſted in the perſon of he 
Ling, it will follow ets all courts of Juſtice, which ate the me- 
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dium by which he adminiſters, the laws, are derived from the 


S 


power of the crown“. For whether created by act of parlis 
ment, letters patent, or preſcription, (the only methods of erect- 
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ing a new caurt of. Judicature ) the kings conſent in the two 
former is expreſſly, and in the latter impliedly, given. In all 
theſe courts the king is ſuppoſed i in contemplation. of law to be 
always preſent ;' but as that is in fact impolfible, he is there re- 
. es his INT: whoſe p pov er is only . an emanation of 4 
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the law hath appointed a 8 
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igious ; variety of courts, Pe 1 a more limited, others 
with a more extenſive juriſdiction; ſome conſtituted to enquire | 
only, others to hear and determine; ſome to determine i in bor 
firſt 18 8 others u pon appeal and by way of review. 

be taken notice of i in, their: ret 
xs throu oughout them all; ;. VIS. that ſome 
of” record, 0 others not of record. ; eourt of record i is Te wh 
tte acts and judiciz e are enrolled i in 
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 thority,, that Ke i truth is not to e Ay in queſtion. . For it 
is à ſettled rule and maxim that nothing ſhall be averred 
a record en ſhall any plea, or even proof, 
And if the exiſtence of a record be d 

b nothi * but itſelf; that is, upon bare inſpection 
whether there be any any ſuch record ot no; elſe there would 
be no end of diſputes. But if there 5 appear any miſtake of the 
clerk in making up ſuch record, the court will direct him to 

courts of 0 N are the K. ts, ir 
ro) lignity.” „ 177 erefore no oth 
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hath authority to fine or Ic priſo1 z that the vi 
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a new juriſc | 
inſtantly a court of records, A court not of record is the court 
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of a private man, whom the law will not intruſt with any diſ- 


cretionary power over the f erty of his fellow-ſubjedts. 
Such are the courts-baron r to every manor, and other in- 
ferior juriſdictions: Where the p 


recorded ; but, as well their exiſtence as the truth of the matters 
herein contained ſhall, if diſputed, be tried and determined by 

a jury. Theſe courts: can hold no ple of matters cognizable by 
the common law, unleſs under the value of 40s; nor of any 
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to have attorneys, and ady 
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anſwers to the pProcurator, or proctor, 

s and eanoniſts:. And he is one who is put in 

the place, ad, or turn of ae to manage his matters of 

ormerly every ſuitor was obliged to/appear in perſon, te 
proſecute or defend hi 


ſKitution *) unleſs by ſpecial licence under the kin; g's letters pa- 
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tent. This is ſtill the law in criminal caſes. nd an idiot can- 
not to this day appear by aer but 3 in woah for he hath - 
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| hoc non minimem incommo- 
mitted. in-generah, by divers 
e Weſt: 3. o. 10. that attorneya m 
defend any action in the ee 
rneys are no emed ive. 
are admitted to the execution of their offi } 


of pam and are in all points Ne of the Lis 


and by the ſtatute 22 Geo. II. c. 40. 80 perſon . | 
attorney at the court of 2 nnd, but ſuch as has been re- 
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generally call en) counſel, ſhoes 
and ſerjeants. | The for- 


| period of ſtudy, „O at leaſh 
S in the inns of court ; and are in our old * ſtiled 
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all Men, being looked upon as merely 
Warner, and not qualified to'execute the full office of an advo- 
| y were fixteen years ſtanding; at which time, ac- 
might be called to the ſtate and de- 
— de} . How antient and ho- 
— this Kate and degtes is, is, the fem, ſplendor, and profits 
attending it have been ſo fi ly diſplayed by many learned wri- 
ters that th Reel not be here emlarged on. I hall only ob- 
ſerve,” that ſerjeants at law are bound by a ſolemn oath to do 
their duty to their clients © and that by cuſtom ® the judges of 
the courts of Wenmnnſter are always admitted into this vener- 
able order, "before they are advanced to the bench; the original 
hie bly to qualify the puſns barons of the ex- 
chequer to become juſtices of afſiſe, aceording to the exigence 
of the ſtatute of 14 Edw. HIIYE."16. From both theſe degrees 
ſually ſelected to be His majeſtys cotinſel learned in 
Yirieipat'of hom are called his attorney, and 
ſolicitor,- general. The firſt king's counſel, under the degree of 
ſerjeant, was fir Francis Bacon, who was made ſo honoris cauſa, 
without either patent or fee” ; ſo that the firſt of the modern | 
order (Who are now the Korn ſervants of the crown, with a 
ſtanding falar ry) ) ſeeths to have been fir Franeis North, afterwards 
lord keepe reat ſeal to king Charles II.. Theſe king's 
counſel e in eine meaſure to the advocates of the revenue, 
advocati ſiſci, among the Romans. For they muſt not be em- 
ployed i in any cauſe againſt the crown without ſpecial licence; 
in which reſtriction they agree with the advocates of the fiſe ? + 
but in the rial law the prohibition was carried Rill farther, 
and perhaps was more for the dignity of the ſovereign ; for, ex- 
cepting ſome peculiar cauſes, the fiſcal advacates were not per- 
mitted to be at all concerned in private | ſuits. between ſubject and 
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N ſeſterces, or about 80 J. of Engliſh money. And, in 
order to encourage due freedgm of ſpeech in the lawful defence 
of their clients, and at the ſame time to give a check to the un- 
ſeemly licentiouſneſs of proſtitute and illiberal men (a few of 
whom may ſometimes infinuate themſelves even into the moſt 
honourable profeſſions). It. hath been h 1 that a counſel is not 
anſwerable for any matter by him ſpoken, relative to the cauſe in 
ſuggeſted in his client's inſtructions ;, although it ſhould 
reflect upon the reputation of another, and even prove abſolutely 
groundleſs : but if he mentions an untruth of his own inven- 
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tion, or even upon inſtructions if it be impertinent to the cauſe 
in hand, he is then liable to an action from the party injured i. 

And counſel guilty of deceit or colluſion are puniſhable by the 
ſtatute Weſtm. 1. 3 Edw. I. c. 28. with impriſonment for a year 
and a day, and perpetual filence in the courts: a puniſhment ſtill 
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of courts df juſtice, which are 
pris on And theſe are either 
uriſdiction throughout the whole realm; or ſuch #5 are 
only of a private and ſpecial juriſdiction in ſome particular parts 
f the former there are four ſorts; the univerſally eſta- 


courts of common law and equity; the eccleſiaſtical 
courts; the courts. military; and courts maritime. And firſt of 
ſuch public courts as are courts of common law or equity. 
E E policy of our antient conſtitution, as regulated and eſ- 
tablic * 
man's door, bye conſtit ting as many courts of judicature: as there 
are manors and tomnſbipe' in the kingdom ; wherein injuries were 
redreſſed in an eaſy and expeditious manner, by the ſuffrage of 
- neighbours. and friends. Theſe little courts however communi- 
_ cated with others of a larger juriſ ction, and thoſe with others 
of a ſtill greater power; aſcending gradually from the loweſt to 
the ſupreme courts, which were reſpectively conſtituted to cor- 
rect the errors of the inferior ones, and to determine ſuch cauſes 
as by reaſon of their weight and difficulty demanded a more ſo- 
lemn diſcuſſion. The courſe of juſtice flowing in large ſtreams | 
| | from 
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from the king, as the fountain, to his ſuperior courts of record 3 
and being then ſubdivided into ſmaller channels, till the whole 
and every part of the k were plentifully watered and re- 
freſhed. - An. inſtitution that ſeems bighly agreeable to the dic- 
tates of natural reaſon, as well as of more enlightened policy; 
being equally fimilar to that which prevailed in Mexico and Peru 
before they were diſcovered by the Spaniards; and that which. 
ed in the Jewiſh republic by Moſes. In Mexico each: 
| province had it's proper judges, who heard and 
paint in ltigation was too intricate for 
7 to the _—_— 
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ognizar - poſlibly ariſe within the pre- 
cin& of thay Fair or market; and the plaintiff muſt make oath 
that the cauſe ef an action aroſe there . From this court a writ of 
error. lies, in the nature of an appeal, to the courts at W 
The reaſon of it's inſtitution ſtems to have 

juſtice expe ata pg among the variety of perſons, 

es to a fair or market: ſince it is 
other inforios gourt might be able ta ferve it's pr 


it's; rt on both on perhaps either of 
51 courtibad eek er the 
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II. Tre court-baton:/is:a court incident to every manor! 
the wo 1 and was holden by the ſteward within the ſaid ma- 
nor. This court- baron is of two natures : the one is acuſtom- 
arg educt) of which we for erly ſpoke , appertaining ent 

eee ee, pe in th py 
dmittanee, and ny matter <tr 

to their e __ — 

court of common law, 

name was 


rather the regiſtrar than the) j 
Pu.gbongh in 1 mature. di | 


| bufin fs is to determine, by writ of right, all controverſies re- 
to the right of lands within the manor. It may alſo hold 

plea of any . rſonal actions, of debt, treſp is or caſe, g 

the like, where e the d be 90 damages do not amount £ 
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courts in their loweſt in- 


within every 1 district or hundred ®, But the pr 
on 2 writ of right may be removed into the county court by 4 


a tot, * guia tollit atgue eximit 
nd the proceedings i! tl other acti- 
rior courts by the king's writs 
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writ of error ; for this i is not a court of +: pork” 
in all theſe writs of removal, the firſt direction given is 
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called by that name and who probably gave the ſame denomi- 
out of which they were choſen. Caeſar 
er. exerciſed i in their hund 

| and courts-paron. des regionum, Al que pagorum, 
Lasch we may fairly conſtrue, the lords of hundred and manors) 

&« inter ſues ius ditt , controverhaſgue minuunt . And Tacitus, 
who. had examined the conſtitution (till more attentively, in- 
forms us not only of the authority of the lords, but of that of 
the cent hundredors, or jury; who were taken out of the 
common frecholders, and had themſelves a ſhare in che determi- 
nation. HElguntur zn conc: 


45 mul ef audtoritas,. adfunt *. This en Was deno- 
da in the Gothic conſtitution . But this court, as 

le to remoyal from, hence, as from the com- 

y the ſame Writs, and may alſo be re- 
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ot a court of record, | 
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is pagis fant, iaque ihn * de morib. German. 6. 13 
inter ſues wocantur ; et, quod primo numerus 7 Stiernhook, I. 1. c. 2. 
fuit, jam nomen et honor ft. Tac. de nr. 4 Inſt. 266. 
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Itty meant to prevent vexation- by 1 itigious plaintiffs; ; who, 
Purpoſes, of mere oppreſſion, might be inclinable to inſtitute" ſuits 
in the ſuperior courts for injuries of a trifling value. The county 
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court may alſo hold plea of many cal actions, and of all perfonkl 
ictions to any amount, | -by virtue of a ſpecial writ. called a 
Hoes, REI! is a writ empowering the ſheriff for the ſake of 
patch to do the ſame juſtice im his county court; as 
wiſe be had at Weſtminſter ©. The freeholders of 
the real Judges in this court, and the ſheriff- is the"rminiſte 
officer. The great conflux of freeholders, Which 
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ways to attend at the-coutity court, (which ) Wan calls 
Plebeiae Juſtitiac et tbeatrum comitivae poteftatis*)-is the reaſon why 
11 acts of parliament at the end of every ſeſſion were wont to be 
_ there publiſhed by the ſheriff; why aloutlawries of abſconding 
offenders are there eee and 4 all. popular elections 
whic . | | 


aig of the 
ene ounty co ure. By y-th dw. 3 nó 5 
j journed cher ar for one month. co ſiſtin 
15 And this was alſo e antient uſage as 
f king Edward the/elder * : 40 en 
| Quartam circiter — 
put cc o cuique" jus dicitu; litefgue 2 
4 h., In thoſe times the Wr court v Was -2 court of ' 
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the principal men of the ſhire fitting in to lnb er jaſ- 
| ice both in lay and ceclefiaſtical catiſes * But it's dignity was : 
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neglected to attend it. And, in modern times, as procesdiiigs 
are removeable from hence into the king's ſuperior courts, by 
writ of pone or recordare i, in the ſame manner as from hundred- 
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eourts; and courts-baron'; and as the ſamè writ of falſe judgment 
may be had, im nature of a writ of error; this has occaſioned 
* ſame: whom (ny ? bringing ma er fs 
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1G Pur E s E are the ſeveral fpecies of Wann w courts;: which 
though diſperſed univerfally throughout the realm, are neverthe- 
leſs of a partial juriſdiction, and confined to partic cular diftricts: 
yet communicating with, and as it were members of, the ſu- 
perior courts of a more extended and general nature; which are 
calculated for the adminiſtration 'of | redreſs not in any one lord 
ſhip; hundred, ot county o 1 1 N but throughout the whole king= 
dom at large. Of hi ch. ſort ies | 
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V. The court of cammon pleas, 19 as it is. frequently termed! 

in n law; the court of common benc . 
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Bx the antient Saxon conſtitution there was only FR 2 Z 
com: of juſtice in the kingdom: and that had cognizance both 
of civil and ſpiritual cauſes; viz. the wwittena-gemote, or general 
council, which aſſembled annually or oftener, wherever the king 
kept his'Eaſter,” Chriſtmas, or Whitſontide,'as well to do private 
Juſtice as to conſult upon public buſineſs. At the conqueſt the 
eccleſiaſtical juriſdiction was diverted into another channel; and 
the conqueror, fearing- danger from theſe annual parliaments, 
contrived alſo to ſeparate their miniſterial power, a8 judges, from 
their deliberative; as counſellors to the crown. He therefore eſ⸗ 
tabliſhed a conſtant court in his own hall, thence called by Brac 
ton and other antient authors aul regia or aula rexis. This court 
was compoſed of the king's great officers of ſtate reſident in his 
palace; anll uſually attendant on his perſun: ſuch AS th Jotd 
high conſtable and lord. mareſchal,” who chieffy 
ters of honour and of arms; determining Wache n to the Ln 
military and the law of nations. 'Befides'theſe there were the 
lord high:fteward, and lord great chamberlain; the ſteward of 
the houſhold ;. the lordichancellor,” whoſe peculiar | 
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treaſurer, 
to the revenue. 
in the laws, 
juſtices; and by the grea 
ad a feat in the uula re 
or rather of advice, ih matters of great moment 
heſe in their ſeveral de nents tranſacted all ſe 


cCiar or capitalis juſticiarius totius Anglize ; W 

cipal miniſter of ſtate, the ſecond man in the kingdom, and by 
F his office guardian of the realm in the king's 

And this officer it was who principally. determined af the bal 

variety of cauſes that aroſe in this ext uriſ 

from the plenitude of His power g 


ction; and 
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common law, at that particular juncture and that particular 
place, gave riſe to the inns of court in it's neighbourhood ; and 
thereby colleRing together the whole body of the common law- 
Vers, enabled the law itſelf to withſtand the att 

and civilians, who laboured to extirpate and deſtroy it. 
This precedent was ſoon after copied by king Philip the fair in 
France, who our the year 1302 fixed the parliament of Paris to 
is; which ore uſed to follow 
rever he went, and in which he himſelf 
the cauſes that were 
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the barons reſerved to themſelves in parliament the ri ; 49 of x 
viewing the ſentences of other courts in the laſt r 
| of col juſtice betwee een e | 
ent an order, that the great, 
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VI. Tux court of king's bench (fo called 
uſed formerly to fit there in perſon *, the ſtile of the court ſtill 
being coram ipſo rege) i is the ſupreme court o common law in the 
juſtice and three pm/nd juſtices, 
d Ae of che ag 
im- 
ſelf uſed to ge: in-this _— and 


did not, neither by 
cauſe or motion, a 
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follow-him, ſo that he may have at all times near unto him ſome 
arned in the laws. 
ion of this court is very high and tranſcendent. 
1 4 all inferior juriſdictions within the bounds of their au- 
thority, and may either remove their proceedings to be determi- 
ned here, or prohibit their progreſs. below. It ſuperin 
civil corporations in the kingdom. It commands magiſtrates 


G to hs what char duty Y e. in every caſe where there. 


tha ber a or crown=-office ; 55 8 che; 
court. The juriſdiction of the crown · ſide it is not our preſent 
buſineſs to conſider: that will be more prope ly diſcuſſed in the 
fir ivil branch, it hath 


other offence". k 

actions whatſoever, and has ones to do ſo 
that the defendant is arreſted: fox a ſup- 
ch he never has in real amid ; $5 2 60 
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the telt is not at liberty to diſpute?. And theſe fictiond of 1 Aue, of = 

law, though at firſt they may ſtartle the ſtudent, he will find 4. , . OWN 45 9 N 

upon farther conſideration to be highly beneficial and uſeful: uu, c C7 Aye RE 

| eſpecially as this maxim is ever invariably obſerved, that no fic- . 4a 3. 
tion ſhall extend to work an injury; it's proper operation being 
ds prevent a miſchief, or remedy an inconvenience, that might 
reſult from the general rule of law *. So true is it, that in ffione 
3 juris ſemper ſubfeftit- arquitas*.. In the preſent caſe; it gives the 
ö ſuitor his choice of more than one tribunal, before which he 
may inſtitute his action; and prevents the circuity and delay of 
juſtice, by allowing that ſuit to be originally, and in the firſt in- 
ſtance, commenced in this court, which after a determination in 


another, might ultimately be brought before it on a Writ of | 
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Fon this court is likewiſe a court of appeal, into which may - 

be removed by writ of error all e of the court of 
common pleas, and of all inferior courts of record in England: 
and to which a'writ of error lies alſo from the court of king 8 
bench in Ireland. Vet even this ſo high and honourable court is 
_ . an of the ſubject; for if he be not ſatisfied with 

any determination here, he may remove it by writ of error into 
itte houſe of lords, or the court of exchequer chamber, as the 


caſe may happen, according to the Led the ſuit, and the | 
manner in which it has been Proſecuted. V : 
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VII. Tan court of exchequer is inferior Ia rank not only to 
e court of king's bench, but to the common pleas alſo: but I | 
have choſen to conſider it in this order, on account of it's double 
capacity, as à court of law and a court of equity alſo. It is 4 
very antient court of record, ſet up by William the conqueror * 1 
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Thus too in the civil. laws dir Ko cauſa heli. Gothbofre | 
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thereof is an injury to his jura. fſcaks. But, as | I 

almoſt all forts of civil actions are now allowed to "* 
| brought in the king's bench, in like manner by another fiction bo 

all kinds of perſonal ſuits may be proſecuted in the court of ex- | 7 
. chequer. For as all the officers and ers of this court have, 2 
F 3 like thoſe. of other ſuperiei courts, the! privilege of ſuing | 1 


_ being ſued only in their own court; ſo alſo the king's debtors, — 
and farmers, and all bee of the exchequer, are privi- . av 
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implea one Werden 
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are ſugge he is the king's accomptant; 
eis ſo, or . never controverted. In this court, 
fide, the clergy have long uſed to exhibit their 
n- payment of tithes; in which caſe the ſurmiſe 
, 's debtor is no fiction, they being bound to pay 
him their firſt fruits, and annual tenths. But the chance 
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of his juriſdiQtion'*, But the office and name of c | 
| | (however derived) was a5 certainly known to the courts of the Ro- 25 
e man emperors; where originally it ſeems to have (ig 
| EE Abe or Ferret wha was rds inveſted: with ſeveral j . _— d 
| ſuperintenden over the ʒ;ʃ5 MM 
| offi icers s of: 755 pri, ince. From the Roman empire it paſſed to the | l 
; | Roman church, ever emulous of imperial tate ; and hence ' 
eerery biſhop has to this day his chancellor, the principal judge | ; 
of his conſiſtory. And when the modern 2 
VWoere eſtabliſned upon the ruins of the empire, almo | | 
pPreſerved it's chancellor, with different juriſdicti 
. ties, according to their different conſtitutions. But in all of them - 
' he ſeems to have had the ſuperviſion of all charters, letters, and 
To 785 . ut. 8. | e | 
8 5 | | ſuch 
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inn, ”ͥ . 47 
ſuch other public inſtruments of the crown, as were authenti- 
cated in the moſt ſolemn manner; and therefore, when ſeals came 
in uſe, he had always the cuſtody of the king's great ſeal. 80 that 
the office of chancellor, or lord keeper, (whoſe authority by ſtatute 
5 Eliz. c.18. is declared to be exactly the ſame) is with us at this 
day created by the mere delivery of the king's great ſeal into his 
cuſtody ': whereby he becomes, without writ or patent, an of- 
ficer of the greateſt weight and power of any now ſubſiſting in 
the kingdom; and ſuperior i in point of precedency to every tem- 
= poral lord ®. He i is a privy councellor by his office, and, accord- 
ing to lord chancellor Elleſmere *, prolocutor of the houſe of 
lords by preſcription. To him belongs the appointment of all 
juſtices of. the peace throughout the kin gdom. Being formerly 
uſually an ecclefiaſtic, (for none elſe were then capable of an 
office ſo converſant in writings) and preſiding over the royal cha- 
pel e, he became keeper of the king's conſcience ; viſitor, in 
prog of the king, of all hoſpitals. and colleges. of the king's 
foundation; and Patron of all the king's livings under the value 
of 20 J. per annum in the king's books. He is the general guar- 
dian of 1 infants? idiots, and lunatics ; ; and has # general ſu- £14 * 5 5 
perintendence of all charitable uſes in the kingdom. And all 
this, over and above the vaſt and extenſive juriſdiction which he 
exerciſes in his judicial capacity in the court of chancery: 
wWuherein, as in the exchequer, there are two diſtinct tribunals 
the one ordinary, being a court of common law; 3 the other ex- 
e being a court of | 
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Tur ordinary legal court is 1 8 2 more N than 5 court 
of equity. It's juriſdiction is to hold plea upon a ſcire facias. to 
repeal and cancel the king's letters patent, when made againſt 
law, or upon untrue ſuggeſtians ; and to hold plea of petitions,. 
 monſtrans de droit, traverſes of offices, and the like; when the 
king hath been adviſed. to do any act, or is put in poſſeſſion of 
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Lamb. ks 65. 1 Roll. * 325. » of the office of lord chancellor. edit, 
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deliver the record-propris mans into 


rought, ſince he fe urteenth year of 6 


In * Aae or ail, court is alſo kept | 


294: 47. Dyer. 3g. n 
4 Inſt. 80. Fro FAT os att eb 
The opinion of lord Her North iy 
1682 {{Vert. 131. x'Equ. Caf abr. 429.) 
-t Bro, Abr. 7. difmes. 10. : that no ſuch writ of error lay, and that an 
2 Roll. ä injunction might be iſſued againſt it = 
not to have been well confidered.” 
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open 0 the bed, he hy: th 7-ti Nc 
ex debiro Juftitiae, any writ that his 8585 206 call for. ; 
writs: | | eſs of the ſubjeR) and the re- 
turns to them were, according to the ſimplicity of antient times, 
originally kept in a hamper, in hanaperio ;' and the o 
ting to ſuch matters wherein the crown is immediately or me- 
nc reſerve little ſack or bag, in parva 
| baga; and thence hath ariſen the diſtinction of the hanaper of- 
 fice; and petty bag office, which bott belon g to the common law 
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tinction me lu e as 
is not at preſent known, nor ſeems to have ever 
any other country at any time: and yet the 
| er; when adminiſtred by the ſame tri 
Wh the Romans“; the jus ractorium, 
being from the leges or 


| a % but * " bot centered in one 
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law, and to apply it to particular caſes 
With us too, the aul regia, 
- Judicature, eg er ae admin 


agiſtrate, wt, was walls intruſted to pronounce | the rule of 


ht | hate to require: : 
idea of a court of 
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by tolerable accoqut, found all heir dections 
riew the as well upon principles of equity as thoſe 
, and. mode- of poſitive law. (Lord Kayms. hiftor. law- 
2 Un. Hiſt. xxii. tracts, I. 325. 330. princ.. ee 44. 
ther to have been a court of. Thus Cicero; * jam illis promiſis non 
W e flandum, quis non'widet, ſuas coactur 
ment of Paris, the e quis -metu- er deceftus: dolo promiſenit ? quae 


and every other gaidem plerumgue jure practorio liberantar, 
we have any * nonnulla legibus.” Offic, . 1. 
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the original plan of partition. For though equity is mentioned 
by acton*, as. @ thin contraſted. to rift law, yet neither in 
that writer, nor in Glanvil or Fleta, nor yet in Britton (compo-! | 
ſed under the auſpices and in the name of Edward I, and treat- 
ing particularly of courts and their ſeveral ji iſdictions) is there 
a ſyllable to be found relating to the equitable j | 
rt of chancery. ems fore probable, that When the 
proceeding merely upon the ground of the king's. 
and confining themſelves ſtrictly to that bottom, 
gave a harſh or imperfect judgment, the application fot redreſs. 
uſed to be to the king in perſon aſſiſted by his priyy council, 
(from whence alſo ardſe the juriſdiction of the court of requeſts *, 
hich was virtually aboliſhed by the ſtatute 16 Car. I. e, 10.) and 
wont to refer the matter either to the chancellor and 
a ſelect itte * s to the chancellor only, 'who 
witigated the everity or ſupplied the defects of the judgments 
fo in the courts of law, upon weighing che circum 
ces of the caſe. This was the cyſtom not only among our 
axon anceſtors, before the inſtitution of the quiz egi A 
after it's + 7 I the reigh of king Edward I, if not 
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C The matters ce Denis ble | e in | this court, ut dom conſequi non pelt. Si jus nimis ſ#ve- 
immediately before i it's diſſolution, were rum fer, alleviatio Lande be denn apud 9 
16 rem all fules, that by colour of Equity, LL. „ e 
made to the _ ='F Lambard.,: l 50 | 
inally 9 Joaniies Satiſburlenſis (who died A. B. 
2 pode Eee fits, which 26 Hen. H.) ſpeaking of the than- 
were made to his majeſty by ſapplication ; eellor's office in the 'verſes prefixed to his 
« an&upon which they were intitled to have  Polycraticen, has theſe lines; | 
<< right withont payment of any money for He eft, qui leges regni 7 cancellat i iniquas,, 
D _ fame, * (Smith's commonyealth, b. 3. 5 "Be mandais pii Principis aequa facit... 


chancery, 


_—_ 
» N 


3 n 


bs 


n 


Ob 


7 25 
7 


ont. RE 


Aa 8 
W 


8 1 0 c 5 y Cong * 
. 
** 8 oo, F 
\ pi 


WTI wang _ bs 1 1 MN 5 | . are 6 , ” © 1 
. p * Te WW" 8 _ 2 1 * 4 2 4 * 2 R ; * 1 * — W De * 2 — 
"5 U 4 x L X * * OP 4 8 — 4 E r 4 * . 1 v 


we VA 


% 


WzonGes. — 


en who were too much attached to antient precedents, 
ded by ſtatute Weſtm. 2, 13 Edw. I. c. 24. that * when- 

«c ſdevei from thenceforth i in one caſe a writ ſhall be found in the 
«6 chancery, and in a like caſe falling under the ſame right and 
' 5 requiring like remedy no- precedent of a writ can be produced, 
«the. clerks in chancery hall agree in forming a new one : and, 
8 if they cannot agree, it ſhall be adjourned to the next parlia- 
ment, where a writ ſhall be framed by conſent of the learned 
* in the law h, leſt it happen for the future that the court of our 
e lord the King be deficient in doing Juſtice to the ſuitors.” And 
this accounts for the very g reat variety of writs of treſpaſs on 
the caſe, to be met with in the regiſter, whereby the ſuitor had 
read to the exigency of his buſineſs, and adapted 
n, and equity of his very caſe l. Which 

proviſion (wich alittle accuracy in the clerks of the chancery, and 
a little liberality in the judges; by extending rather than narrow 
ing the femedial effects of the writ) might have effectually an- 
ſwered all che purpoſes of a court of equity; ROE that of ob- 
taining a diſcovery by the oath of the defendant. ee nee 
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Br when, about the end of the reign of king Edward III, 
wide of land were-introduced |, and, though totally diſeountenan- 
ced by the courts of common law, were confidered as fiduciary 
depoſits and binding in conſcience by the clergy,” the ſeparate ju- 
riſdiction of the chancery as a court of equity began to be eſta- 
bliſhed ; and John Waltham, who was biſhop of. Salifbury and 
chancellor to king Richard II, by a ſtrained interpretation of the 
above-mentioned ſtatute of Weſtm. 2. deviſed the writ of ſubpoena, 
returnable in the court of chancery only, to make the feoffee to 


_ uſes accountable to his eeftuy que uſe: which proceſs was afterwards 
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* A great variety of new precedents of © cy ſoventement uſe come il off ore, fi mur ar- 
writs „ in Caſes before unprovided for, are tendomis tiels ations ſur les caſes, et maiu- 
given by this very ſtatute of Weſtm. * i 10 teinomus It Jjuriſdifion de ceo court, et d au- 

1 Lamb. Archeion. | & ter courts.” - (Yearb. 21 Edaw. . 23.) 

* This was the opinion of Fairfax, a very | See book II. th, 20. W 
learned judge in the time of Edward the = Spelm, Ghe 106. 1 Lev, 242. 
fourth. Le ſubpoena (ſays he) ne ſerroitmy © 
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tions appt 
ia by ſtatute 17 Ric. II. c. 

damages to the parties unjuſtly aggrieved. - But as the clergy, ſo 

ear yas the reign of king Stephen, had attempted to turn 
ſiaſtical courts into courts of equity, by entertaining ſuits 
i ience, in caſe 
nonpayment of debts or any breach of civi contracts » till 
ked by the conſtitutions of Clarendonꝰ, which declared that 
7 fa de debitic, guae fue inte! vita debentur, vel abſque inter- 
, Ant in juſticia regis : 
ical chancellors, who then held 

ing their own new- acquired juriſdi 

ual courts continued, to graſp at the ſame authority e 
i ſo late as the fifteenth century v, till fi- 
the unanimous concurrence of all the judges. 
5 mant colls?, 3, that in the 


peg 


to have the viritof 7 15 inticely ſup pre d, as being a novelty 
deviſed by! the ede of chancellor Waltham, againſt the form 
f the n law ; whereby no plea could be determined, un- 
-lefs. by. examination and jarties, 5 
form of the law civil, and the Joh of holy church, 

of the common law. But though Henr ) 

warm in his throne, gave a palliating ni ck tc 
and actually paſſed the ſtatute 4 Hen. IV. 0. 
ments at law. are declared irrevocable unl 
error, yet his ſon put a negative at once upon their w 
plication: and in Edward IV's time, the proceſs by b 

was become the daily practice of 
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Lord Lyntelt. Hen. II. b. 3: p. 361. 3 Hen. V. 0.46. cited in Prynne's abr. of 
$546 Hf rod 2.37 "Cotton's records. 410. 422.424. 548. AInſt. 
10 Hen. II. c. i777. 3.3. 1 Roll. Abr. 370, Mei. 
Vearb. 2 Hen. IV. 10. ihe Hen, V1. 29. Not. Parl. 14 Edw. IF. 20. 33. (not 
Rot. Pari. 4 Hen, V. . 78 & 110, 14 Eau. III. as cited 1 Roll. Abr. 370, Cc. 
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5 this dd n de 500 N fir 1 fer i in the antient treatiſe, 
intitled diverfite des courtes*, ſuppoſed to be written very early int 
the ſixteenth century, we have a catalogue. of the matters of 
conſcience then cognizable by ſubpoena in chancery, which fall 
within a very narrow compaſs. No regular judicial ſyſtem at that 
time prevailed in the court; but the ſuitor, when he thought 
bicaſelf aggrieved, found a deſultory and uncertain remedy, a ac- 
cording to the private opinion of the chancellor, who was 
N an eccleſiaſtic, or ſometimes (though rarely) a Feen; : 
no lawyer having fate in the court of chancery from the times 


of the chief juſtices Thorpe and Knyvet, Haenel ehancel- 


lors to king Edward III in 1372 and 1373 to the promotion of 
fir Thomas More by king Henry VIII in 1530. After which 
the great ſeal was indiſcriminately committed to. the cuſtody of 
lawyers, or courtiers*,. or churchmen *,' according as the conve- 
nience of the times * the diſpoſition: of the prince required; 
till ſerjeant Puckering was made lord keeper in 1592: from 
which time to the preſent the court of chancery has always been 
filled by a lawyer, excepting the interval from 1621 to-162 8 
when the ſeal was intruſted to Dr Williams, then dean of Weſt- 
minſter, but afterwards biſhop of Lincoln; ho had been * 


"0 to lord Ke when chancellor *. METRE 


1 * 


"To * "ba time of: lord Elleſmere (4. D. OY ) roſs that no- 
table diſpute between the courts of law and equity, ſet on foot 
by ſir Edward Coke, then chief juſtice of the court. of king's 
bench; whether a court of equity could give relief after or 
againſt a judgment at the common law. This conteſt was ſo 
warmly carried on, that indictments were preferred againſt the 
ſuitors, the ſolicitors, the counſel, and even a maſter in chancery, | 
for having incurred a pracmunire, by queſtioning in a court of 
* 2 Judgment” 2 the court of king s bench, obtained by : 


fu. es fol. 296. Raftel' edit. f * Wriothelly, St 8 5 W 


A. D. 1534. Goodrick, Gardiner, and Heatb. 
ot Spelm. Glenn, Dugd. ER, Ser. % Biogr. Brit. l. 
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groſs fraud and 3 . This matter, being brought be- 
- fore the King, was by lim referred to his learned counſel for 
advic opinion 3 who reported ſo ſtrongly in farour of 
| | the courts. of equity ?, that his majeſty gaye judgment on their 5 
5 N behalf: but, not contented. with the irrefragable reaſons and | 


_ 


—_ . precedents produced by his counſel, (for the chief juſtice was 
3 clearly in the wrong) he choſe rather to decide the queſtion. b 

f = | referring it to the plenitude of his royal prerogatire. Sir Ed- 
. LN ward Coke ſubmitted to the deciſion * * and ther 


3 ” ment for his error: but this ſtruggle, together with the bu 
__ ” of commendams (in which he acted a very noble part) and jy 
the commullioners of ſewers . were the-open and 
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TZ "Loma. Bacon. who: Ellefinere, reduced the | 
= | practice of the court into a more tegular em; but did not ſit 

. | g h to effect any eonſiderable revolution in the ſcience 
5 | itſelf: and few of his decrees which have reached us are of any 


: „ equence to OE His lucceflors, f in the reign of 
=  —- | . Bacon's works, IV. 611, 612: 1655. - ſalted, The twelve judges joined in a m- | 
FRE r 3 Whitelocke of parl. ü. 390. 1 | Chan, morial to his majeſty, declaring that their 
= 2 . | Rep. append. 11. compliance would be contrary to their oaths 


= | aer the 1 prince - and the Jaw: but upon being brought be- 5 

1 = | «ly office only to. judge over all jadges, and fore the king in council, they all retracted 

_ | «6 to diſcern and determine ſuch differences, and promiſed obedience in every ſuch caſe 

1 Ds | eas at any time may and ſhall ariſe between fdr the future, except fir Edward Coke, who 

8 „ 1 Lem Wen cdurts touching their juriſdic- | tail; „ that when the caſe + happened, he 
Eo. T ons, and the fame to ſetzle and deter. Would do his duty.” (Bier- Brie. 188.) 

= mine, as we in our princely wiſdom ſhall e See that artiele in chap. B. 

—_— find to ſtand moſt with our honor, &c.” es lord Elleſmere's ſpeech to fir Henry 
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. 1 0 nee append. 46.) . 7 ines, the new chief juſtice,” 1 15 Nov. i 5 


=, „ 26 uly, 1 1616. Bir. Brie cg ” wh "Abate. mics aka fave: vatiliied.” [iis 
—_ : V In acauſe of the biſhop of Winchester, f | ſeat, if during his ſuſpenſion he would have 
ES: touching a commendam, king James, con- ee lord Villiers (the new favo- 
5 . . ceiving that the matter affected his prero- rite) with the diſpoſal of the moſt Jucrative 
: | _— gative, ſent letters to the judges not to pro- office in his court. (Bier. Briz. 1391 * 
5 | 125 ceed in it, till himſelf had been firſt” con- 5 : 2 
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. I, did little to impepwe upon his plan: and even after 
the reſtoration the ſeal was committed to the earl of Clarendon, , 
who had withdrawn from practice as a lawyer near twenty years; 

and afterwards to. the carl of Shafteſbury, who had never prac- 
tiſed at all. Sir Heneage Finch, who ſucceeded in 1673 and be- 
came afterwards earl of Nottingham, was a perſon of the great; 
eſt abilities and moſt uncorrupted integrity; a thorough maſter 
and zealous defender of the laws and conſtitution of his coun- 
try; and endued with a pervading genius, that enabled him to 
diſcover and to purſue the true ſpirit of juſtice, notwithſtanding 
the embaraſſments raiſcd by the narrow and technical notions 
which then prevailed in the courts of law, and the imperfect 
ideas of, redrefs. which had poſſeſſed the courts of equity. The 
reaſon and neceſſities of mankind, ariſing from the great change 
in property by the extenſion of trade and the abolition of mili- 
- tary tenures, co-operated in- eſtabliſhing his plan, and enabled 
him in the courſe of nine years to build a ſyſtem of juriſprudence 
and juriſdiction upon wide and rational foundations; which have 


alſd been extended and improved by many great men, Who have 
ſince; preſided in chancery. And from that time to this , the 


F: 0 \ "this coutt 5 equity S as from the dit 
ſuperior eourts, an appeal lies to the houſe of poers. But there 
are theſe differences between appeals from a court of equity, and 
writs of error from a court of law: 1. That the former may be 
btought upon any interlocutory mutter, the latter upon nothing 
but only a definitive judgment. 2. That on writs of etror the 
houſe of lords pronounces the judgment, o 1 appeals it gives di- 
rection to-the.court below to rectify it's own deere. 
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AX. Tun next court that I ſhall mention is one that hath no 
iſdiction, but is only a court of 

errors of other juriſdictions. This is the court by | vcheguter 
chamber; which was firſt. erected by ſtatute 31 Edw. III. c. 12. 
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| to determine cauſes; upon writs of error from | 
5 fide of the court of exchequer. And-to that end it conſiſts 54 
3 35 e 
4 8 - lord treaſurer, the lord chancellor, and the juſtices of the king's 
+ 4 


7. 


. : bench and common pleas. In imitation of which, a ſecond court 


=_ of exchequer chamber was erected 

-_ 70 | _ fiſting of the juſtices. of the common pleas, and th 
=_ 2 exchequer ; before whom writs of error may be 
WE ents in certain ſuits originally begi 


tute 27 Eliz. c. 8. conn 
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n in the court 


A —— | | af king s bench. Into the court alſo: of exchequer cham 


„ Ghich then conſiſts of all the zudges of the three ſuperior 
| BEE courts, and now and then the lord chancellor alſo) are ſome- 
journed yes other courts NNE ca | ſes, as e 
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X. Tur houſe of peers, Which is the ſu 
dicature in the kingdom, ing at | 
ET "tion. n Over cauſes, 4 


VVV below: To this Pee, a, ſucceeded of courſe, upon 
the diſſolution of the aule regia. For, as the barons of parliament 
„ | were conſtituent members of that court, 55 ihe reſt of i 
=. — _- _ rifdition was dealt out to other tri hich 
RR officers who acoompanied thoſe 

3 ted to preſide; it followed, 
| and ſuperintendi ling all ot 
| noble aſſembly, from which every o t cot 
WE. They are therefore in all cauſes the? laſt reſort, . from whoſe 
- en ge no farther ap cal is permitted.; but every ſubordinate 
5 | m conform to their determinations. ww. fe 
_——} king. an entire _confidence- in the 
ble perſons -who e this e e aembly,. that they 
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Natute 14 Edw. III. N confiſting n now out of 18 0 of —— 

ne prelate; uro earle, and two barons,” who are to be choſen at . = = 

every new parliament, eo hear complaints of grievances and de- 

juſtiee in the king's courts, and to give directions for re- 

medying rheſe inconveniences in the courts below. This com- , +5 ©* 

mitte ſeems to have been eſtabliſhed, teſt there ſhould be a de- %. 2 

Fect of juſtice for want of a ſupreme court of appeal, during the ie 253 

ermifiion of receſs of parliament; for the ſtatute Farther di- N., 
hy be ſo great, chat it may not well be T C. = 
_— Te by . PEE: 
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THzsr ate compoſed of t] ·ꝑ 
are twice in every year ſent by the king's ſpecial commiſſion all 4 
round the kin dom, (except only Londe Miltdleſex, where 


DG Þ in ſhe: evurts ef Weſtrnin 
Theſe hs of aſſiſe came into uſe in the room of the antient 
"Juſtices in eyre, juftitiars in itivere;; ho were appoints, by the 
great council of the realm, AH. D. 1156, 2 ble U, with a 
delegated power from the king's great rm, vegin, be 
looked upon as members thereof: and 
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round the 
cCauſes . 8 | 
to be ſent into fins county once a year to o take « or tr 
tions then called recognitions or aſſiſes; the moſt difficult of which 
they are directed to adjdurn into the court of common pleas to 
be there determined. The preſent juſtices of aſſiſe and % prius 
e derived from the ſtatute Weſtm. 2. 13 Edw. I. c. 30. explained 
by ſeveral other acts, particularly the ſtatute 14 Edw. III. c. 16. 
and muſt be two of the king's: juſtices of the one bench or the 
other, or the chief baron of the exchequer, or the king's ſerjeants 
ſworn. They, uſually make their circuits in the reſpective vaca- 
tions after Hilary and Trinity terms; aſſiſes being allowed to be 
taken in the holy time of lent by conſent ® of the biſhops at the 
king's requeſt, as expreſſed in ſtatute Weſtm. 1. 3 Edw. I. c. 51. 
And it was alſo uſual, during the times of popery, for the pre- 
lates to grant annual licences to the juſtices of aſſiſe to admini- 
ſter oaths in holy times : for oaths being, of. a ſacred nature, the 
logic of thoſe ee ages concluded that they muſt be of eccle- 
| fiaſtical cognizance. The 


ned * that no man of law ſhiould be judge of aſſiſe in his own 


oy” 


and a ſimilar prohibition is found in the civil law!; 


which has. carried this principle fo. far, that it is equivalent to 
the crime of ſacrilege for a man to be governor of the province 
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their circuits fit. by \ virtue of five ſeveral - 
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Oe A commiſlion of 5 1 . 
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(on parl. ii. 260.) the hint of our jaſ- stat. 4 Kdw. II. c. 2. 8 Ric. II. c. 2. 
tioes of aſſiſe was taken from Samuels. go- | Hen, VIII. e. 24. 
ing an annual circuit to judge Urael, | "Tr. 1. 22. 3. 8 
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44 commiſſion of affiſe, directed to the judges and clerk of afliſe, 
to take aſſiſes; that is, to take the verdict of a peculiar ſpecies 
of jury called an aſſiſe and ſummoned for the trial of landed diſ- 
putes, of which hereafter. The other authority is, 5. That of 
viß prius, which is a conſequence of the commiſſion of , 
being annexed to the office of thoſe juſtices by the ſtatute of 
Weſtm. z. 13 Edw. I. e co. And it empowers them to try all queſ- 
tions of fact iſſuing out of the courts at Weſtminſter, that are 
then ripe for trial by; Jury. The original of the name is this: 
all cauſes commenced in the courts of Weſtminſter-hall are by 
the: courſe of the courts appointed to be there tried, on a day 
fixed in ſome: Eaſter or Michaelmas term, by a jury returned 
from the county; wherein the cauſe of action ariſes ; but with 
this proviſo, niſi prius juſtitiarii ad afſiſas capiendas venerint; un- 
leſs be efore the day prefixed the judges of aſſiſe come into the 
county in queſtion. This they are ſure to do in the vacations 
preceding each Eaſter and Michaelmas terms, and there diſpoſe 
of the cauſe ;. which ſaves much expence and trouble, both to 
the parties, the jury, and the witneſſes, Sth ee 
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Tus x are the ſeveral courts of common law and « equity, 
which are of public and general juriſdiction throughout the king- 
dom. And, upon the whole, we cannot but admire the wiſe 
ecconomy and admirable proviſion of our anceſtors, in ſettling the 
diſtribution of juſtice in a method fo well calculated for cheap- 


neſs, ton, and eaſe. By t the conſtitution which they eſta- 
bliſhed, all trivial debts, and 1 injuries 0 of ſmall conſe Juence, were 
to be recovered or redreſſed in every man's own. county, hundred, 
or perhaps pariſh. Pleas of freehold, and more important diſ- 
putes of property, were adjourned to the king's court of common 
pleas, which was fixed in one place for the benefit of the whole 
kingdom. Crimes and miſdemeſnors were to be examined in a 
court by themſelves; and matters of the revenue in another diſ- 
tinct juriſdiction. Now indeed, for the eaſe of the ſubject and 
greater diſpatch of cauſes, methods have been found to open all 
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BSIDRS tho ſeveral courts, which were treated of in the _- 
-pre chapter, and in which all i injuries are redrefled, - . _ = 
that fall under the cognizance of the common law of 54.970 

irit of equity which ought to be it's conſtant atter pw 
remain ſome other courts of a juriſdi n-equally pub- _ . 2 


ich take cognizance of other ſpecies in- A | ; 
aſtieal, military, and maritime nature; and p — 


y diſtinguiſhed by the title of ecclefiafient = 
courts, courts military, and courts maritime. 
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I. Bryort I defernd to confider particuls 
courts, I muſt firſt of alk in general premiſe, that i in the time of — 
our Saxon anceſtors there was no ſort of difti tion between the 5 od 
lay and the eccleſiaſtical juriſdiction : the county court was as ' 
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much & ſpiritual as a temporal tribunal: the rights of the chur g 3 


were aſcertained and aſſerted at the fame time 
judges as the rights of the laity. For this 


the diocele, and the alderman, of in 8 2 185 the ſheriff of | 4 
county, uſed to fit together in the county court, and had t "4H 


the cognizance of all cauſes as well ecclefiaſtical as civil: a ſu- . 


perior deference being to the hops" N men in pin | b. 


bl 


matters, and to that of the. 
union of 


* Celeberrimo Buic conventui epiſcopus. et al- vina, alter PRE Populym. ale. LI. 5 
Amd interſunto ; quorum alter jura di» Eadgar. c. 5. 


* 


N Oe 2 * 


| ſence of the biſhop added weight and reverence to the me | 
proceedings; and the authority of the ſheriff was equally uſeful 
to the biſhop, by enforcing obedience to his decrees in fuch re- 
fractory offenders, as would otherwiſe have. deſpiſed the thun- 
der of mere eccleſiaſtical cenſures. f 
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By or ſo moderate and . a plan y was wholly inconſiſtent 
1 with thoſe views of ambition, that were ther forming by the 
burt of Rome. It ſoon became an eſtabliſhed maxim in the pa- 
Pal ſtem of policy, that all eccleſiaſtical perſons and all eccle- 
fiaſtical cauſes ſhould be ſolely and entirely ſubject to eccleſiaſti- 

Juriſdiction only: which juriſdiction Was ſuppoſed to be 
wages in the firſt place and immediately in the pope, by divine 
indefeaſible right and inveſtiture from Chriſt himſelf; and de- 
rived from the pope to all inferior tribunals. Hence the canon, 
law. lays: it down as a rule, that 6c « ſacerdotes. a regibus Bonorandi 
unt, non, 7 1 and places an emphatical reliance on a 
fabulous tale which it tells of che peror Conſtantine; th. 


| when ſome petitions were brought to him, imploring the aid of 
his authority againſt certain of his biſhops, accuſed of oppreſ- 
ſion and injuſtice, he cauſed (ſays the holy canon) the petitions 


to be burnt in their — Ke 85 them with this valedic- 


tion; ite, et inter vos Cauy ras 4 s Aiſcutite, quia dignum non «ft 


- * 


5 Was not however till after the Norman conqueſt, that his 
doctrine was received in En gland; when William J, (whoſe title. 
ouſed by the monaſteries which he liberally en- 

„and by the foreign clergy, whom he brought over in 
ſhoals from France and Italy and planted in the beſt preferments 
of the Engliſh church, ) was at length prevailed upon to eſtabliſh 
this fatal encroachment, and ſeparate: the eccleſiaſtical. court from 
the civil: whether actuated by. principles of bigotry, or by thoſe. 
of a more refined policy, in order to diſcountenance the laws of 
An Edward abounding with the Put e of Saxon liberty, is not 
' Þ* Ditret, can, 11. gu. 1. c. 41, c Bid. 5 * 
ie n 5 altogether 
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LI 1 
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s WRO NOS. „ 
al together certain. But the latter, if not the cauſe, was un- 


doubted the conſequence, of this ſeparation: for the Saxon laws 
were ſoon overborne by the Norman juſticiaries, when the county 


court fell into diſregard by the biſhop's withdrawn g his preſence, 


in obedience to the charter of the conqueror which prohibited 
any ſpiritual cauſe from being tried in the ſecular courts, and 


commanded the ſuitors to appear before the biſhop only, * 


| deciſions were directed to conform to the canon law . 
1 


l Kt We the fir, at his acceſſion, among 45 reſto- 


rations of the laws of king Edward the confeſſor, revived this 


of the union of the civil and eceleſiaſtical courts fo Which was, 


according to fir Edward Coke ꝭ, after the great heat of the con- 


queſt was paſt, only a reftitution of the antient law of England. 
This however was ill reliſhed by the popiſh clergy, who, under 
the guidance of that arrogant prelate archbiſhop Anſelm, very 
early diſapproved of a meaſure.that put them on a level with the 


profane laity, and ſubjected ſpiritual men and cauſes to the in- 


ſpection of the ſecular magiſtrates ; and therefore in their ſynod at 
Weſtminſter, 3Hen. I. they ordained that no biſhop ſhould attend 
the diſcuſſion of temporal cauſes * ; which ſoon diſſolyed this newly 
| effectod union. . when, upon. the death of king Henry the 


4 Hale, Hiſt. C. L. 102. Selden. in Fade. ad comitatus et Jandred, feut fecerint tempore 


5. 6. J. 24 4 Inft, 259. Wilk, ZE. 4 
Har. 292. b 


e Nullus api vel ieee de lagi- 


125 epiſcopalibus amplius in bundret placita te- 
neant, nec cauſam quae ad regimen. animarum 
. pertinet ad judicium ſecularium hominum ad. 


' ducants ſed quicungue ſecundum epiſcopales 


teges de quacunque cauſa vel culpa interpellatus 


Fuerit, ad lum, quem ad hoc epiſcopus elege- 
ri et neminaverit, veniat ; - ihique de cauſa ſua 


 ry/pondrat ; er non ſecundum hunaret, ſed fe. 
' cundam canones et epiſcopales leges, refum Deo. 


et epiſcopo ſuo Faciat. 
9 9 FRY et WORN ut onnes de comitats eant 
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regis Edwardi. (Cart. Hen. 1. in Spelm. cod. 


vet. Igum. 305.) And what is here obſcurely 
hinted at, is fully explained by his code of 


E laws extant in the red book of the exche- 
quer, though in general but of doubtful 


authority. cap. 8. Generalia comitatuum pla- 
cita certis locis et vicibus teneantur, Inter font 


autem epiſeopi, comites, &c; et agantur primo 


debita verde chriſtianitatis jura, ſecundo regis 


Placita, poſtremo cauſae fingulorum * a- 


bigfactivnibus expleantar. 
8 2 Inſt. 70. - 1 


* Ne epiſcopi ſaeculariun placitorum ofcium | 


Fenn,” 18 Cod. 301. 
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the principal ſpiritual — are — holden at doctors Fe 
con is only. over the thirteen peculiar pariſhes 


belonging to the archbiſhop in L b but the office = 
of the arches having bern for a long lin united with that ; 
- the archbiſhop's principal official,: he now, in right of the lat 


wantioned office, receives and determines appeals from the ſen= ; 
=» tences of all: inferior. eccleſiaſtical coutts within the province. a RE, 
And from him there lies an appeal to the king in chancery ( 

| is, to a court of delegates appointed under the king's great 7 
ſtatute 25 Hen. VIII. c. 19. as ſupreme head of the Eng- : 
luiſh church, in the place f the biſhop of Rome, who formerly ä 


cxereifed this juriſdiction; which circumſtance alone will fur - - "a 

þ niſh the reaſon why the popith cle (0 ſeparat 3 
- the ſpiritual court from the temporal. 12 . . 25 gta | EN 
| a wat . 


| perſed through the province | be 
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was ever vigilant to improve all opportunities of extending his 
Juriſdiction Bither, at length rivetted the cuſtom of appealing to 
Rome in cauſes eccleſiaſtical ſo ſtrongly; that it never could be 
thoroughly broken off, till the grand rupture happened in the 
reign of Henry the eighth; when all the juriſdiction uſurped by 
the pope in matters eccleſiaſtical was reſtored to the crown, to 
which it originally belonged: ſo that the ſtatute 25 Hen. VIII. 
was but declaratory of the antient law of the realm 7. But in 
caſe the king himſelf be party in any of theſe ſuits, the ap 

does not then lie to him in chancery, which would be abſurd; 
but, by the ſtatute 24 Hen. VIII. c. 12. to all the biſhops of the 


realm, affembled in the upper” houſe of convocation. 
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A COMMISSION of review is a commiſſion ſometimes 
granted; in extraordinary. caſes, to reviſe the ſentence of the court 
of delegates; when it is apprehended they have been led into a 
material error. This commiſſion the king may grant, although 
the ſtatutes 24 & 25 Hen. VIII. before cited declare the ſentence 
of the delegates definitive; becauſe the pope as ſupreme head by 
the canon law uſed to grant ſuch commiſſion of review; and 
ſuch authority, as the pope heretofore exerted, is now annexed to 
the crown 4 by ſtatutes 26 Hen. VIII. c. 1. and 1 Eliz. c. 1. But 
it is not matter of right, which the ſubject may demand ex de- 


Bito juſtitiae; but merely a matter of favour, and which therefore. 
is often denjed. DET WEIS 1 ee 
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Tuxsz are now the principal courts of ecclefiaf ical jurc- 
diction; none of which are allowed to be courts of record: no. 
more than was another much more formidable JuriſdiRion, but. 
now deſervediy annihilated, viz. the court of the king's 6165 
commiſſion in cauſes eccleſiaſtical. This court 'was erected and 
united to the regal power * by virtue of the ſtatute 1 Eliz. c. 1. 
inſtead'of a larger juriſdiction which had before been exerciſed 
under che Pope's authority. It was intended to vindicate the. 
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ererted much beyond the | 
5 8 oe — 5 frequently over offences by no 
5 means of ritual copnizance. | For theſe Wen this court was | = 
92 uſtly ſtatute 16 Car. I. c. 11. And the weak and 1 
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| EXT, as to the courts milita . 'he only court of 6 | 


permanent laws of the 

: 3 ad, is the court of chrvabry, formerly held before the lord high 
hs, 15 1 table acid wart radrihat of England jointly ; but ſince. the at- 
=_ tainder of Stafford duke of Bu am e * d 


—_—_ ſtable, it h th- uſually with r 1 matters - 
=—_— | fore the earl marſhal only. ſtatute 13 Ric. II. c. 2. 


1 it nizance of contracts and other matters tou 
Eo TS of arms, and war, as well out of the realm as within it. And from 
E_.. it's ſentences an appeal lies immediately to the king in perſon . 
5 „ This court was in great reputation in the times o pure chivalry, 
d RE 0 fterwards during our connexions with the continent, by the 
po _ territories which our: d in France; but is now grown 
almoſt entire! uſe, on account of the feebleneſs of it's 
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or in parts out 1 the reach of the common law, are only the 

court of admiralty, and it's courts. of appeal. The court of ad 

mitalty is held before the lord bigh admiral of England, or his 

deputy, ho is called the judge of the court. According to fir 

Henry Spelman * fp nent 5 it was firſt of all erected by king 

=_ Edward the thinks Is s are according to the method 

_ of the civil law, — tho of the eccleſiaſtical courts ; upon 

__ which account it is uſually held at the ſame place with the * 
= perior eccleſiaſtical courts, at doctors commons in London. I 

is no court of record, any more than the ſpiritual courts. 2 

the ſentences of the admiralty judge an appeal always lay, in or- 

dinary courſe, to the king in chancery, as may be collected from 

ſtatute 25 Hen, VIII. c. 19. which directs the a from the 

arch-biſhop's courts to be determined by perſons named in the 

+ king's commiſſion, like as in caſe of appeal from the admiral- 


te court.” But this is alſo expreſſly. declared by ſtatute. B Eliz. 


c. 5, which enacts, that upon appeal made to the chancery,. the 
ſentence definitive of the delegates e by commiſſion ſhall 
wy” 2d Fm PE 2 


. Gon the e courts in-Americs, and our 
other plantations and ſettlements, may be brought before the 
courts of admiralty in England, as being a branch of the admi- 


ral's juriſdiction, though they may alſo be brought before the 


admiralty or vice-admiralty as lawful prize, the appeal lies to cer- 
tain commiſſioners of appeals conſiſting chiefly of the privy council, 

with foreign nations ; by which particular courts are eſtabliſhed 
In all the maritime countries of Europe for the decifion of this 


tion between ſubjects of different ſtates, it belongs entirely to the 
law of nations, and not to the municipal laws of either country, 
to determine it, The original court, to which this 9 is 


king in council. But in caſe of prize veſſels, taken in time of 
war, in any part of the world, and condemned in any courts of 


and not to judges delegates. And this by virtue of divers treaties 


queſtion, whether. lawful prize or not: for this being a queſ- 
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Wenden of treaties, c miffioned under the great 
rpoſe. In 1548, for the more ſpeedy deter. 
tion of appeals, the judges of the courts of Weſtminſter-hall, 
though not privy counſellors, were added to the commiſſion then 
in being. But doubts being conceived concerning the vali 
1, on account of ſuch addition, the ſame was con- 
ed by ſtatute 22 Geo. II. c. 3. with a prov „that no ſen- 
men we ee it ſhould be valid, unleſs a majority of the 
reſent were actually privy counſellors, But this 
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See the ſentiments of the preſident majeſty's Expoſition det mori i, &c. 4. D. 1763. 
Monteſquieu, and M. Vattel (a ſubje& 4 (Monteſquieu's. letters. 5 Mar. 175 * Vat- 
the king of Pruſſia) « on the anſwer tr ſ e ere de gert. FRET . 9 84.) 
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There yet N certain others, whoſe juriſdiction. is 


private a 


* 1 we 


ne Tu E foreſt courts, i 
king's foreſts in different 


ua 
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ſpecial, « confined to pa 
to redreſs particular i injuries. Theſe are 
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e kingdom, and for the pu- 


bes. or inſtituted only 


ry 


niſhment of all injuries done to the king's deer or venjſon, to the 
vert or greenſwerd, and to the covert in which ſuch deer are 


lodged. Theſe are the courts of att 
mote, and of Juftce-ſeat. . 8 FH 
or forty days court, is to be held before the 
reſt once in every forty days; 


all offenders 


and is 


chments, of regard, of ſivein- 
he court of attachments, wo 


wood-mote, 
the fo- 


vert and vemiſan b: »: Who! may be attached by 


their bodies , if taken with the mainour (or naindeuvre, a manu 7 


that is, in 


paring ſo to do, or by 


in the very act of killing veniſon or ſtealing wood, or 
freſh. and immediate purſuit after the 


act is done ©; elſe they muſt be attached by their goods. And 
in this forty days court the foreſters or keepers are to bring in 


4 Inſt, 289. 
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their attachments, or preſentments de viridi et venatione ; and the 
verderors are to receive the ſame, and to enroll them, and to 
certify them under their ſeals to the court of juſtice-ſeat, or 
ſweinmote !: for this court can only enquire of, but not convict 
offenders. 2. The court of regard; or ſurvey of dogs, is to be 
holden every third year for the lawing or expeditation of maſtiffs, 
which is done by cutting off the claus of the forefet, to pre- 
vent them from running after deer *. No other dogs but maſtiffs 
are to be thus lawed or expeditated, for none other were per- 
mitted to be kept within the precincts of the foreſt ; it bein 
ſuppoſed that the keeping of theſe, and theſe only, was neceſ- 
| fary for the defence of a man's houſe *. 3. The court of fivern- 
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1 ocrtificd, 8 the court 9 attachments «ne offen- 


* 
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but not before ', iſſue his warrant to the officers of the foreſt ts 
apprehend the offenders. It may be held every third year; 
and forty days notice ought to be given of it's ſitting. This court 
may fine and impriſon for offences within the foreſt ®, it being 
a court of record: and therefore a writ of error lies from hence 
to the court of king's bench, to rectify and redreſs any mal-ad- 
miniſtrations of juſtice *; or the chief juſtice in eyre may ad- 
journ any matter of law into the court of king s bench *. Theſe 
juſtices in eyre were inſtituted by king Henry II, A. D. 1184; 
and their courts were formerly very regularly held: but the laſt 
court of juſtice ſeat of any note was that holden in the reign of 
Charles I, before the earl of Holland; the rigorous proceedin gs 
at which are reported by fir William Jones. After the reſtora- 
tion another was held, pro forma only, before the earl of Ox- 
ford 1; but ſince the aera of the revolution in 1688, the foreſt 
laus have 1 into total diſuſe, to the great! ene of the 
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II. As EcO N ſpecies of private courts, is that of commiſ- 
ſioners of ſewers. ' This is a temporary tribunal, erected by vir- 
tue of a commiſſion under the great feal ; which formerly ufed 
to be granted pro re nata at the pleaſure of the crown, 3 
at the diſcretion and nomination of the lord chancellor, lord 
treaſurer, and chief juſtioes, purſuant to the ſtatute 23 Hen, VIII. 
c. 5. Their juriſdiction is to overlook the repairs of ſea banks 
and ſea walls; and the cleanſing of rivers, public ſtreams, ditches 
and other conduits, whereby any waters are carried off: and is 
confined to ſuch county, or particular diſtrict as the commiſſion 
Mall expreſſly name. The commiſſioners are a court of record, 
and may fine and impriſon for contempts*; and in the execution 
of their duty may proceed by jury, or upon their own view, and 

may take order for the removal of any annoyances, or the ſafe- 
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+ the owners of lands within | 
1 and, if any perſon; refuſes to pay them, 

commiſſioners: may levy the fame by diſtreſs of his goods and 
chattels.; er they may, by ſtatute 23 Hen. VIII. c. 5. ſell his 

hold lande (and by the 7: Ann. c. 10. his copyhald alſo) in 
order to pay ſuch ſeots or aſſeffments. But their conduct is un- 
den the control of the court of king's bench, which will: ne 
vent. or puniſh x 
in the reign of king James I. ( 
ſecuted againſt the commiſſioners, 1 


reaſons for diſcharging fir Edward Coke from ni office re 
chief juſtice was for countenancing thoſe proceedings *. The pre- 
Bey ng arbitrary meaſures: was na other than the tyrant's 
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of ference, france, when ech. is 


the immemorial uſage policies of aſſurance, e 
to paſs, upon the loſs or au any-ſbip, 
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a tract containing 24000 acres, is governed and hd Big (4 Inſt. 276, : Gab 
by certain antient and equitable laws of Cro. Jac. 3 36. f 
ſewers, compoſed by Henry de Bathe, a Moor. $25, 826. See pag. 54. 
venerable judge in the reign of king Henry » Milt. parad. loſt. iv. 393. 

the third ; from which laws all commiſſion- * 1Ventr. 66. Salk, 146. 
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ce followeth not the undoing of any man, but the loſs li ighteth 
t rather cafily upon many than heavily upon few, and rather 
0 upon them that adventure not, than upon thoſe that do adven- 
ture; whereby all merchants, eſpecially thoſe of the younger 
« fort, are allured to venture more willingly and more freely: and 
«that heretofore ſuch affurers had anfet! to ſtand fo juſtiy and 
* preciſely upon their credits, as few or no controverſies had 
re ariſen thereupon; and if any had grown, 'the Tame had from 
c time to time been ended anti ordered by certain grave and diſ- 
«© crett merchants appointed by the lord mayor of the city of 
London; as men by reaſon of their experience fitteſt to un- 
e Herſtantl and ſpeedily decide thoſe cauſes: but that of late 
years divers perſons hatl wirhdrawn themſelves from that courſe 
of arbitration, ant hail driven the affured to bring ſeparate ac 
tions at: law againft each afſurer : it therefore enables the lord 
hancellor yearly to grant = ſtantling commiſſion to the judge of 
the admiralty, the recorder of London, two doctors of the civil 
law, two common lawyers, and eight merchants; any three of 
which, one being a civilian or a barriſter, are thereby and by 
ſtatute 1 3 & 14 Car. II. c. 23. empowered to determine in a ſum- 
mary way all cauſes 8 olicies ef aſſuranee in London, 
'with an appeal (by way of bill) to the court of chancery. But the 
Juri dition being fomewhat defective, as ieee Ber | to Lon- 


its drovghe by the aflured -only and: not by-the infarere?, 
nd fuch commiſſion has of Hate years Mued : but inſurance cauſes 


are 'now-uſually determined by the verdict of a juey of merchants, 
ad the opinion of the judges in calc: of any legal doubts; 
"whereby the deciſion is more ſpeedy, ſatisfactory, and fal: 
though it is to be wiſhed, that ſome of the parliamentary powers 
inveſted 3 in theſe commiſſioners, eſpecially for the Examination of 
witneſſes, either beyond the ſeas or ſpeedily going out of the 
kingdom ', could at preſent be adopted by the courts of Weſt- 
minſter-hall, without requiring the conſent of parties. 
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and knight marſhal, and His Reward of the court, or his de- 
puty; with juriſdiction to hold plea of all manner of perſonal 
actions whatſoever, . which ſhall ariſe between any parties within 
twelve miles of his majeſty's p alace at Whitehall *. The court 
is now held once a week, beth with the antient court of mar- 
ſhalſea, in the borough of Southwark'; and a writ of error lies 
from thence to the court of king's $ bench. But, if the cauſe is 
of any conſiderable. conſequence, it is uſually removed on it's firſt 
commencement, together with the cuſtody of the defendant, 
either into the king's bench or common pleas by a writ of ba- 
Beat corpus cum cauſa : and the inferior buſineſs of the court hath 
of late years been much reduced, by the new courts of conſcience 
erected i in the environs of London; ; in conſideration of which 
the. four counſel belonging to theſe courts had falaries granted 
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4 608 karten are re thols of the principalityof Wales; which 
upon it's "thorough reduction, and the ſettling of it's polity in 
the reign of Henry the eighth! were erected all over the coun- 
try; principally by the ſtatute 34 & 35 Hen. VIII. c. 26. though 
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= of Wales, 12 Edw. I. and other ſtatutes: By the ſtatute of Henry 
=” the eighth before-mentioned, 'courts-baton; hundred, and county 
N courts are there eſtabliſhed as in England. A ſeſſions is alſo to be 


held twice in every year in each county, by judges appointed by 
the king, to be called the great ſeſſions of Wales: in which all 


Pleas of real and perſonal | actions ſhall be held, with the ſame 
form of proceſs and in as ample a manner as in the court of com- 
mon pleas at Weſtminſter : and writs of error ſhall lie from judg- 
ments therein (it being a court of record) to the court of king's 
bench at Weſtminſter. But the ordinary original writs or proceſs 
of the King's courts at Weſtminſter do not run into the principa- 


ty, of Wales ; though proceſs of execution does“: as do alſo all. 
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much had before been done, and the way prepared by the ſtatute 
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prerogative writs, AS writs 8 of certiorari, mandanius, and the like®. . 
And even in Nl etwel 1 ſubje Ct and ſubject, | t injul- 


tice thr ough Family Factions anc pre ace it "held lawful 
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. LH chamber of Lane: ter is another 
i juriſdition, held before | the chancellor 'of the dichy or 

his . 5 concerning all matters of equit | relating to Ian 
holde n of the king in right of the quehy « of Lancaſter : which 
ung very diſtin from the county Platine, and comprises 
which lies at a vaſt diſtance rom it; as articu- 
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larly A very large diſtrict within the city of | eſtminſter, Th. 
proceedings in this court are the ſame as on the equity fide in the 
courts of exchequer and chancery*; ſo that it ſeems not to be a 
court, of record: and indeed it has been holden, that thoſe courts 

are a concurrent. juriſdiction with Be duchy court, and f rie nay 
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the great ſeal out of Chancery, | do not run ; FE that is, they 
are of no 1 5 For, a as origina ly all / jura re gh ia were granted t 
the lords of theſe counties alatine they had of courſe the ſole 
adminiſtration of Juſtice, by | eir own judges appointed by them- 
ſelves and not by the-crown. It WT, therefore be 1 incongruous 
for the king t to end hi writ to direct che Judge of another's court 
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„ Cro. Jac. 484. ee . 1 Chan. Rep. 35: Toth. 146: "Hardr. 
y Vaugh. 413. Hardr. 66. 171. 


„ ..-.- © 4 Inſt. 213. 218. Finch. R. 452. 
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in what manner to adminiſter juſtice between the ſuitors. But, 
when the privileges: of theſe-counties palatine andifranchiſes were 
ahridged by ſtatute: 27 Hen. VIII. e. 24. it was alſo enacted, that 
all writs and: procefs: ſhonld be made in the king's. name, but 
ſhouldi be teſte d or witneſſad in the name of the owner: of the 
franchiſe. Wherefore alt writs, Whereon actions are founded, and 
which: have current authority here, muſt ba unser the ſoa of the 
ive franchiſes ; the two former of which are now. annexed; 
>wn,. and the two latter under thi government of their 
8. hor 'the . ans who. fit - therein, ft 
by: 'tvirtuecof a 
franchiſes; :and.. ander? the feal: hare „ ane not — ; | 
d e under the great. feal of England. Hithes: alſo; may be 
referred tho countsiof, the cinqua purte, or five moſt important ha- 
venz, as Pony th rly- were Wr, poten the. = ya 91g. 
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of the ports) in vhich excluſive juriſdiction the king's ordinary 
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writ does not run. A writ of error lies from the mayor andi ju- 
rats of each port to the lord warden of the cingue ports, in his 
court of  Shbpway and from the court. of Neαhεαα&lù!e the king's 
bench. And ſo too a writ of error lies from all the other juriſ- 


dictions to the ſame ſupreme court of judicature ?, as an enſign 
of ſupèrior̃ity neſerved to the cron at the original creation of the 
franchiſes. - And all prerogative writs (as thoſe of Habeas corpus, 
prohibition, certiarari, and mandamus) may iſſue fon the ſame rea- 
ſon. to all theſe exempt juriſdictions“; "becauſe. the privilege, 
that the king s writ runs not, muſt be intended between party 
and party, + for there can be no ſuch privilege againſt the 
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and compaſs of our preſent enquiries, if 1 were to enter into a 
ular detail of theſe, .and to examine the nature and extent 
of their ſeveral juriſdictions. It may in general be ſufficient to 
fay ; that they aroſe originally from the favour of the crown to 
thoſe particular diſtricts, wherein we find them erected, upon 
the ſame principle that hundred-courts, and the like, were eſta- 
bliſhed ; for the convenience of the inhabitants, that they might 
proſecute their ſuits, and receive juſtice at home : that, for the | 
| moſt part, the courts at Weſtminſter-hall have a concurrent ju- _ 
riſdiction with theſe, or elſe a ſuper-intendency over them: and - - = 
that the proceedings, in theſe ſpecial courts ought to be accord» =_ 
=_ ing to the courſe of the common law, unleſs otherwiſe ordered g . _—_ 
as by parliament ;. for though the king may erect new courts, yet =_— 
he cannot alter the eltablithed courle of law. e | e ON 
AE B UT PIR is one ſpecies of courts; ſit by act of be 
a nene in the city of London and other trading and populous 
diſtricts, which in it's proceedings ſo varies from the courſe of the ] 
common law, that it may deſerve a more particular conſideration. „ 
I mean. the: courts of requeſts, or courts of conſcience, for the | 1 
recovery of ſmall debts. The firſt of theſe was eſtabliſhed in | r 
London, ſo early as the reign of Henry the eighth, by an act of r 
their common council; which however was certainly inſufficient 5 _, 
for that purpoſe and illegal, till confirmed by ſtatute. 3 Jac. I. 1 
c. 15. which has ſince been explained and amended by ſtatute | 
14 Geo. II. c. 10. The conſtitution is this: two aldermen, and | " 
four commoners, fit twice a week to hear all cauſes of debt not 
exceeding the value of forty ſhillings ; which they examine in a 1 
ſummary way, by the oath of the parties or other witneſſes, and r 
| make ſuch order therein as is conſonant to equity and good con. ; % 1 "= 
_ _ ſcience. The time and expence of obtaining this ſummary re- r 
dreſs are very inconſiderable, which make it a great benefit to 1 „ 
trade; and thereupon divers trading towns and other diſtrictss _-_ 
have, within theſe few years laſt paſt, obtained acts of parlia- es 1 
ment, for eſtabliſhing i in them courts of conſcience upon r 1 
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hundred, qualified to ſerye on juries, and ſtruck by the ſheriff, 
ſhall. be ſummoned to appear at ſuch. court by rotation; ſo as 
none ſhall be ſummoned oftener than once a year. 3. That 

all cauſes, not exceeding the value of forty ſhillings, the 
county clerk and twelye ſuitors ſhall proceed in a ſummary way, 
examining the parties and witneſſes on oath, without the formal 
Proceſs antientiy * 3 and ſhall make ſuch order therein as they 
agrecable to conſcience. 4. That no plaints ſhall be 
removed out of this court, by any proceſs whatſoever ; but the 
determination herein ſhall be final. 5. That if any action be 

ought in any of the ſuperior courts againſt a perſon reſident in 
Middleſex, for a debt or contract, upon the trial whereof the 
jury ſhall find leſs than 40. dan the plaintiff ſhall recover 

no. coſts, but. ſhall pay the defendant double coſts; unleſs upon 
— ſpecial circumſtances, to be certified by the judge who 
tried it. 6. Laftly, a table of very moderate fees is 
and ſet down. in the act; which are not to be exceeded upon'any 
account whatſoever. . This is a plan entirely. agreeable to th 
ſtitution and genius of the nation: calculated to prevent a mul- 


titude of vexatious actions in the ſuperior courts, and at the ſame 


time to give honeſt creditors an opportunity of- recovering ſmall 
fee ; which now. ire 
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X. Tu ERR is yet another ſpecies of private courts; which I 
muſt not paſs over in ſilence: viz. the chancellor's-coprts in the 
two unverſities of En; Which two learned bodies enjoy 
the ole juriſdiction, in exclufion of the king's courts,. over all 
civil actions and ſuits whatſoever, where a ſcholar or privileged 
perſon is one of the parties; excepting in ſuch. caſes where the 
of freehold is concerned. And theſe by the univerfity char- 
ter they are at liberty to try and determine, either accordin g to 
the common law of the land, or according to their own local 
cuſtoms, at their diſcretion : which has generally led them to 
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carry on their proceſs in a courſe much conformed to the civil 


law, for reaſons ſufficiently explained in a former volume. 
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1 privileges were granted, that the ſtudents might not 
be diſtracted from their ſtudies by legal proceſs from diſtant courts, 
and other forenſic avocations. And privileges of this Kind are of 
very high antiquity, being generally enjoyed by all foreign uni- 
verſities as well as our own, in conſequence (I apprehend) of a 
conſtitution of the emperor Frederick, A. D. 1158 *. But as to 
England in particular, the oldeſt charter that I have ſeen, con- 
taining this grant to the univerſity of Oxford was 28 Hen. III. 
A. D. 1244. And the ſame privileges were confirmed and en- 
larged by almoſt every ſucceeding prince, down to king Henry 
the eighth; in the fourteenth year of whoſe reign the largeſt and 
moſt extenſive charter of all was granted. One ſimilar to which 
was afterwards granted to Cambridge in the third year of queen 
Elizabeth. But yet, notwithſtanding theſe charters, the privi- 

leges granted therein, of proceeding in a courſe different from 
the law of the land, were of ſo high a nature, that they were 
held to be invalid; for though the king might erect new courts, 
yet he could not alter the courſe of law by his letters patent. 
Therefore in the reign of queen Elizabeth an act of parliament 
was obtained“, confirming all the charters of the two univerſi- 
ties, and thoſe of 14 Hen. VIII. and 3 Eliz. by name. Which 
bleſſed act, as fir Edward Coke intitles it“, eſtabliſhed this high - 
privilege without any doubt or oppoſition? : or, as fir Matthew 
Hale! very fully expreſſes the ſenſe of the common law and the 
operation of the act of parliament, · although king Henry the 
eighth, 14 A. R. ſui, granted to the univerſity a liberal char- 
ter, to proceed according to the uſe of the univerſity; viz. by 
« a courſe much conformed to the civil law; yet that charter 
had not been ſufficient to have warranted duch proceedings 
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1 vol. I. introd. g. 1. „enk. Cent. 3. pl. 88. Cent. 3. pl. 33. 
* Cod. 4. tit. 13, - | Hardr. 504. Godbolt. 201. FS. 
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« RO the help of an a& of parliament. And therefore in 
« 13 Eliz. an act paſſed, whereby that charter was in effe& 
« enacted ; and it is thereby that at this day they have a kind 
« of-civil law procedure, even in matters that are of themſelves 
« of common law cognizance, where either of the parties is 
PT « privileged. Pi ng e 5 
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 Tnr1s privilege, ſo far as it relates to civil cauſes, is exerciſed 
at Oxford in the chancellor's court; the judge of which is the 
vice-chancellor, his deputy, or aſſeſſor. From his ſentence an 
appeal lies to delegates appointed by the congregation ; from 
thence to other delegates of the houſe of convocation ;. and if 
they all three concur in the ſame ſentence it is final, at leaft by 
the ſtatutes of the univerſity *, according to the rule of the civil 
law'. But, if there be any diſcordance or variation in any of the 
three-ſentences, an appeal lies in the laſt reſort to judges delega- 
tes appointed by the crown under the great ſeal in chancery. 


— * — 


I H AvE now gone through the ſeveral ſpecies of private, or 
ſpecial courts, of the greateſt note in the kingdom, inſtituted 
for the local redreſs of private wrongs; and muſt, in the cloſe 
of all, make one general obſervation from ſir Edward Coke: 
that theſe particular juriſdictions, derogating from the general 
juriſdiction of the courts of common law, are ever taken ſtrictly, 
and cannot be extended farther .that the expreſs letter of their 
privileges will moſt explicitely warrant. 

r Tit. 21. f. 19 | - . 
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| Book III. 
carry on their proceſs in a courſe much conformed to the civil 


law, for reaſons ſufficiently explained i in a former volume. 
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TAS E privileges were granted, that the ſtudents might not 
be diſtracted from their ſtudies by legal proceſs from diſtant courts, 
and other forenſic avocations. And privileges of this kind are of 
very high antiquity, being generally enjoyed by all foreign uni- 
verſities as well as our own, in conſequence (I apprehend) of a 
conſtitution of the emperor Frederick, A. D. 1158 *. But as to 
England in particular, the oldeſt charter that I hon ſeen, con- 


| taining this grant to the univerſity of Oxford was 28 Hen. III. 


A. D. 1244. And the ſame privileges were confirmed and en- 
larged by almoſt every ſucceeding prince, down to king Henry 
the eighth; in the fourteenth year of whoſe reign the largeſt and 
moſt extenſive charter of all was granted. One fimilar to which 
was afterwards granted to Cambridge in the third year of queen 
Elizabeth. But yet, notwithſtanding theſe charters, the privi- 
leges granted therein, of proceeding in a courſe different from 
the law, of the land, were of ſo high a nature, that they were 
held to be invalid; for though the king might erect new courts. 
yet he could not alter the courſe of law by his letters patent. 
Therefore in the reign of queen Elizabeth an act of parliament 
was obtained®, confirming . all the charters of the two univerſi- 


ties, and thoſe of 14 Hen. VIII. and 3 Eliz. by name. Which 
bleſſed aft, as fir Edward Coke intitles it“, eſtabliſhed this high | 


privilege without any doubt or oppoſition? : or, as fir Matthew 
Hale very fully expreſſes the ſenſe of the common law and the 
operation of the act of parliament, although king Henry the 
« eighth, 14 A. R. ſui, granted to the univerſity a liberal char- 
« ter, to proceed according to the uſe of the univerſity ; viz. by 
« a courſe much conformed to the civil law; yet that charter 
had not been ſufficient to have warranted ſuch proceedings 
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1 Vol. I. introd. 5. 1. 885 5. Jenk. Cent, z. pl. 88. Cent. 3. pl. 33. 
® Cod. 4. tit. 13, . Hardr. 504. Godbolt, 201 
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cc without the Help of an act of parliament. And therefore in 
«13 Eliz. an act paſſed, whereby that charter was in effect 
« enacted ; and it is thereby that at this day they have a kind 
« of civil law procedure, even in matters that are of themſelves 
« of common law cognizance, where either of the parties is 
< privileged. VV ws 

T uIsõ privilege, ſo far as it relates to civil cauſes, is exerciſed 
at Oxford in the chancellor's court; the judge of which is the 
vice-chancellor, his deputy, or aſſeſſor. From his ſentence an 
appeal lies to delegates appointed by the congregation ; from 
thence to other delegates of the houſe of convocation ;: and if 
they all three concur in the ſame ſentence it is final, at leaft by 
the ſtatutes of the univerſity *, according to the rule of the civil 
law*. But, if there be any diſcordance or variation in any of the 
three ſentences, an appeal lies in the laſt reſort to judges delega- 
tes appointed, by the crown under the great ſeal in chancery. N 
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I H Ave now gone through the ſeveral ſpecies of private, or 
ſpecial courts, of the greateſt note in the kin gdom, inſtituted 
for the local redreſs of private wrongs ; and muſt, in- the cloſe 
of all, make one general obſervation from fir. Edward Coke* : 
that theſe particular juriſdictions, derogating from the general 
juriſdiction of the courts of common law, are ever taken ſtrictly, 
and cannot be extended farther that the expreſs letter of their 
privileges will moſt explicitely warrant. 
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8 perſon or property is certain of 
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tribunals were enumerated; 
in repeated: which will con- 
izance of civil injuries in the 


ſeveral courts of public or ge 


in which [I ſhall purſue this enquiry, will be by ſhewing; 1: What 
actions may be brought, or what injuries remedied, in the 

ſiaſtical courts. 2. What in the military. 3. What in the ma- 
ritime. And 4. What in the courts of common law. wy 


5 5 An p, with regard to the three firſt of theſe particulars, 1 
muſt beg leave not ſo much to conſider what hath at any time 
been claimed or pretended to belong to their juriſdiction, by the 
officers and judges of thoſe reſpective courts; but what the com- 


mon law allows and permits to be ſo. For theſe eccentrical tri- 
TED . 
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bunals alia are principally guided by the rules of the imperial 
and canon laws) as they ſubſiſt and are admitted in England, not 
by any right of their own *, but upon bare ſufferance and tolera- 
tion from the municipal Wa muſt have recourſe to the laws of 
that country wherein they are thus adopted, to be informed how 
far their juriſdiction extends, or what cauſes are permitted, and 
what forbidden, to be diſcuſſed or drawn in gn before them. 
It matters not therefore what the pandeQs of Juſtinian, or the 
decretals of Gregory have ordained. They are here of no more 
intrinfic authority than the laws of Solon and Lycurgus: curious 
perhaps for their antiquity, reſpectable for their equity, and fre- 
quently of admirable uſe in illuſtrating a point of hiſtory. Nor 
is ws at all material in what light other nations may conſider this 

tter of | juriſdiction. Every nation muſt and will abide by it's 
own e laws ; which various accidents: conſpire to render 
different in almoſt every country in Europe. We permit ſome 
kind of ſuits to be of ecclefiaſtical-cognizance, which other na- 
tions have referred entirely to the temporal courts; as concerning 
wills and fucceſſions to inteſtates' chattels: and perhaps we may, 


in our turn, prohibit them from interfering i in ſome controverſies, ' 


which on the continent may be looked upon as merely ſpiritual. 
In ſhort, the common law of England i is the one ee rule 
to determine the juriſdiction of courts: and, if any tribunals 
whatſoever attempt to exceed the limits ſo preſcribed them, the 
king's courts of common law __ and do 1 them; Pw 
in fore caſes ann their. ee" Es OG ET EST N 
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H AVING premiſed this general caution, I \proceed now to 
conkider- | 21 


1 Ta * wrongs or injuries cognizable by the eccleſiaſtical | 
courts, | I mean ſuch as are offered to private perſons or indivi- 
duals; which are cognizable by the eecleſiaſtical court, not for 
reformation of the offender himſelf or party injuring {pro ſalute 


animae, as immoralities i in general are, when unconnected with 


* See Vol. I. introd. $1. | b Hal. Hiſt, C. L. c. 2. 


private 
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HH EATER. Book III. 
1 _ © private injuries) but ſuch as are there to be proſecuted for the 
= als fake'of the party mjured, to make him a ſatisfaction and redreſs 
a for the damage which he has ſuſtained. And thieſe I ſhall reduce 
—_— under three general heads; of cauſes Pecuniary, cauſes matrimo- 
33 nmial, and cauſes teftamentary. 5 
N I. PECUNIARY cauſes, cognizable in the eccleſi 
| ere ſuch as ariſe either from the withholding eccleſiaſtical dues; 
5 or the doing or neglecting ſome act relating to the church, 
—_ 5 whereby ſome damage accrues to the plaintiff; towards obtain- 
1 „ ing a ſatisfaction f for which he is permitted to inſtitute a ſuit in 
. . pn of theſe is the ſubtraction or withholding of 
„ rithes from the parſon or vicar, whether the former be a clergy- © 
ENS maan or a lay appropriator*. But herein a diſtinction muſt be 
taken: for the eccleſiaſtical courts have no juriſdiction to try the 
right of tithes unleſs between ſpiritual perſons*; but in ordinary 
es, between ſpiritual men and lay men, are cally to compel the 
payment of them, when the right is not puted*. By the ſta- 
tate or rather writ * of circumſpecte agatis s, it is declared that 
court chriſtian ſhall not be-prohibited from holding plea, f rec = 
tor petat verſus parochianos oblationes et decimas debitas et conſue— 
9 tus? ſo that if any diſpute ariſes whether ſuch tithes be due 
: and accuſtomed, this cannot be determined in the eccleſiaſtical - | 
court, but before the king's courts of the common law ; as ſuch | 
' queſtion affects the temporal inheritance, and the determination 
: muſt bind the real property. But where the right does not come 
| into queſtion, but only the fa#, whether or no the tithes al- 
1 | lowed to be due be really ſubtracted or withdrawn, this is a tran- 
1 ſient perſonal injury, for which the remedy may properly be had 
1 in the ſpiritual court; viz. the recovery of the tithes, or their 
equivalent. By ſtatute 2 & 3 Edw. VI. c. 13. it is enacted, that 
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. | Stat. 32 Hen. VIII. c. 7. 2 mtl. 364. 489, 40. 
5 4 2 Roll. Abr. 309, 310, Bro. Ar. t. Ju- f See Barrington's obſerv. 120. 
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SPOITATION is an injury done by one clerk or incumbent” 
to another, in taking the fruits of his benefice without any right 
thereunto, but under a pretended title. It is remedied by a de- 
cree'to account for the ptoſits ſo taken. This inj ury, 'when the 
jus patronatus or right of advowſon doth not come in debate, is 
cognizable in the ſpiritual court: as if a patron firſt preſents A: 
to a benefice, who is.inſtituted and inducted thereto; and then, - 
upon pretence of a vacancy, the ſame patron preſents B to the 

| fame Living, and he alſo obtains inſtitution and induction. Now 
putes the fact of the vacancy, then that clerk who is 
hugs out of the profits of the living, whichever it be, may ſue 
the other in the ſpiritual court for ſpoliation, or taking the pro- 
fits of his benefice. And it ſhall there be tried, whether the li- 
ving were, or were not, vacant; upon which the validity of 
ſecond clerk's pretenſions muſt depend v. But if the right of 
patronage comes at all into diſpute, as if one patron eee 
A, and another patron preſented B, chere the ve e i 
hath no cognizance, provided the tithes ſi 
fourth part of the value | ving," by 
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may be brought by the ſucceſſor againſt the predeceſſor, if 
or, if dead, Rn aſt his executors. By ſtatute 13 Eliz. c. 10. 
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na: age in M facie ache, for or deen 8 of any contra of ma- 
9 whatſoever. 3. The ſuit for reſtitution of conjugal rights 
is alſo another ſpecics of matrimonial cauſes : which is brought 
whenever either the huſband or wife is guilty of the injury of 
ſubtraction, or lives ſeparate from thi flother without any ſuffi- - 
cient reaſon; in which caſe the eccleſiaſtical juriſdiction wil 
em to come together again, if either | 
enough to defire it, contrary to the {inclination of the other. 
. Divorces alſo, of which and their ſeveral diſtinctions we treat- 
in a former volume *, are cauſes thoroughly matri- 
monial, and cognizable by the eccleſiaſtical judge. If it becomes 
improper, through ſome ſupervenient cauſe ariſing ex pet fas, 
parties ſhould live together any longer; as through in- 
7. a perpetual diſeaſe, and the like; 
ſtate may be looked upon 
; and for this the. eccleſiaſtical 
law adminiſters Nb — of ſeparation, or a divorce a menſa et 
thoro. But if the Cauſe exiſted previous to the 3 and was 
ſuch a one as rendered the marriage ßen 
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ſanguini y, co 
looks upon the marriage to —4 bow Go mull and wold, 


ing contracted in fra , and decrees not only a ws 
from bed and board, but a vinculo matrimoni itſelf. 5, The 


if pecies of {wo rom cauſes is a con ſequence drawn from one 
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ce, that a men/a et thoro z which is the 
a term which ſignifies maintenance: which ſuit 


ſe of ſeparation, may have againſt her huſband, - 
or refuſes to make her an allowance fuitable to 


e. This is an injury to the wife, and the court 
chriſtian will are it by aſſigning her a competent maintenance, 
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and. compellin g the huſband by eccleſiaſtical cenſures to pay he 
But no. alimoby: will be aſſigned in caſe of a divorce for. adultery. 
on her part; for as that amounts to a forfeiture of her dower af- 
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TrSTAMENTA Rv cauſes are the only remaining ſpecies, | 
peloion g to the eccleſiaſtical juriſdiction; which, as they are e 1 
certainly of a mere temporal nature, may ſeem at firſt view a 8 
little oddly ranked: matters of a ſpiritual cognizance. And 
indeed (as was in ſome degree obſerved.in a former volume“ 2 
they were originally cognizable i in the king's courts of common Rus _ 
law, viz. the county courts* ; and afterwards transferred to the . r 
juriſdiction of the church by the favour of the crown, as à na- _ 
| tural conſequence of granting. to. the b ps the adminiſtration. | . + 
| J ¹ũ¹kl 8 - 
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5 Tu 1s ſpiritual juriſdiction oß teſtamentary exuſes is a pecu | Wo 
_ r conſtitution of this iſland ? for in almoſt all other (even in 0 by 
| popith) countries all matters teſtamentary are of the juriſdiction. 
of the civil magiſtrate. And that this privilege is enjoyed by the: 5 . 
elergy in England, not as a matter of eccleſiaſtical right, but b | 


= the ſpecial favour and Indulgence of the municipal law, and as: GE pd 4 — 


| it ſhould ſeem by lic act of the great cbuncil, is freely g 7 
acknowleged by Linde wode, the ableſt canoniſt of the fifteenth _ 
- century. Teſtamentary cauſes, he obſerves, belong to the eccle- | | _— 
ſiaſtical courts ** Je conſuetudine Anghae, et fuper conſenſi regio et OC, __ nn 
( ſyorum procerum in talibus ab antigud conceſſo The fame Was, i _—_—_—— 
| about a century before, very openly profeſſed in a canon of arch- | ..- 
| ip Stratford, viz. that adminiſtration of inteſtates goods was 
3 ab olim granted to the ordinary, conſenſu regio et magnatum 1 9 
"Wigs 11 4 lee »The conſtitutions of cardinal Othobon alfo: „ 
| * — that this provifion '* alim a praclatis. cum dpprovatione regs Fo „ 


« of baronum dicitur emanaſſe*. And arch-biſhop Parker“, in queen ” 1 
| lat origipally in mat | 4: 


® Warburt, alliance. 1734 * hid. 13. 7. 536. ob. 263. 
Dek H, ch, . . 3. | 98 5 l 
z Hickes Diſſer. Evifelar. pag. 8. 58: ®'See. 9 Rep- 38. | | III 
| ® Provincial. . 4. f. 13. fal. 176. e | e | | _— 
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| continent were effectually curbed by the edict of the emperor . 
"J uſtin , which reſtrained the inſinuation or probate of teſtaments 
{as formerly) to the office of the magifer cenſus : for which the 
emperor ſubjoins this reaſon 3 . abJurdum etenim cleritis eft, immo 
e etiam opprobrigſum, /i petites ſe velint oftendere diſceptationum efſe 
« « forenfium.” But afterwads by the canon law® it was allowed, 
that the biſhop mi ight compel by eccleſiaſtical oenſures the pet 
formance of a begusk to pious uſes. And therefore, that being 
eonſidered as a cauſe quae ſecundum canones et eps :/copales leges ad 
regimen animarum pertinuit, it fell wi ithin the juriſdiction of the 


| ſpiritual courts by the expreſs words of the charter of king Wil- 


liam I, which ſeparated thoſe courts from the temporal. And 
afterwards, when king Henry I by his coronation-charter direct- 
ed, that the goods of an inteſtate Pa be divided for the 

of his ſoul®, this made all inteſtacies immediately ſpiritual : cauſes, 
as much as a legacy to pious uſes had been before. This there - 
fore, we may probably conjecture, was the aera referred to by 
Stratford and Othobon, when the king by the advice of the pre- 
lates, and with the conſent of his barons, inveſted the church 
with this privilege. And accordingly in king Stephen's charter 
it is provided, that the goods of an inteſtate eccleſiaſtic ſhall be 
diſtributed pro ſalute animae jus, ecclefiae confilio*; which latter 
words are equivalent to per viſum ecclefiae in the great charter of 
king John before-mentioned. And the Danes and Swedes. (who 
ee the rudiments of chriſtianity and eceleſiaſtical diſcipline 
from England about the beginning of the twelfth century) have 


thence alſo adopted the ſpiritual cognizance of inteſtacics, teſla- | 


ments, and legacies?, 
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Tu IS juciſdigtion we have ſeen, is principaliyexerciſed with 
ws in the. annſiſtory courts of we dioceſan. biſhop, and in the 


1 c 1.3. 41. ß melius viſim fuerit. (Text: Refi c. 34. 
m Necretal. 3. 26. 17. Gilb. Rep. 204, 205. p. 5 1.) 
Si quis baronum ſou hominum meorum — * Lord Lyttelt. Hen. II. vol. 1. 536. 
pecuniam ſuam non dederit vel dare diſpoſurrit, Hearne ad Gul, Neibr. 711. f 
uxor ſua, frog lei, aut parentes er legitimi = ? Stiernhook, de jure Sucon, L 3. e. B. 
 homines jus, eg 72 ima ejus dividant, feut ; 1 . 
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rerogative court of the metropolitan, 4 originally ; ; and in the 
'ourt and court of delegates by way of appeal. It is di- 
hree branches; the probate of wills, the granting of 
adminiſtrations, and the ſuing for legacies. The two former of 
wh #hen no oppoſition is made, 

Juſtitiae, and are then 
untary, and not the contentious 
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vat is entered againſt. proring. th 


dity of the teſtament, or who hath.: a ek to the adn 

this claim and obſtruction by the adverſe party are an inji 
party entitled, and as ſuch are remedied by the ſentence of 
e ſpiritual court, either by eſtab the will or granting the 
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ng the executor. to pay 
equity exerciſe a con- 


| | 1 <prayed. by: the complainants as to 
compel the executor. to account for the teſtator's 


Ire, receives n= re alſo 


Tu ESE are the principal injuries, or which the part grieved 
t, or may, ſeek his .remedy in the ſpiritual. courts. 
ore. I entirely diſmiſs this head, it may notbe improper 
to add a ſhort word concerning the wi 2 5 in 

regard to the fe JE 
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Ir muſt (in the firſt place) be acknowleged, to 8 of 
the ſpiritual courts, that though they continue to 
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ch. = Won Gs „ 
cide many queſtions which are properly of temporal cognizance, 
yet juſtice is in general ſo ably and impartially adminiſtred in 
thoſe tribunals, (eſpecially of the ſup erior kind) and the bounda- 
ries of their power are now ſo well ru and eſtabliſhed, that 

no material inconvenience at preſent ariſes from this juriſdiction 

ſtill continuing in the antient chanel. And, ſhould an alteration 

be *attempted, great confuſion would probably ariſe, in over-, 

- turning long eſtabliſhed forms, and new-modelling a courſe of 

Ow N that has now en for ſeven centuries. 


Tur eſtabliſhment of the civil law hes s in all the eccle- 
ſiaſtical courts was indeed a maſterpiece of papal diſcernment, 
as it made a coalition impracticable between them and the na- 
tional tribunals, without manifeſt inconvenience and hazard. 
And this conſideration had undoubtedly i it's weight in cauſing this 
meaſure 'to be adopted, though many other cauſes concurred. 
The time when the pandects of Juſtinian were diſcovered afreſh 
and reſcued from the duſt of antiquity, the eagerneſs with which 
they were ſtudied by the popiſh ecclefiaſtics, and the conſequent 
diſſenſions between the clergy and the laity of England, have 
formerly been ſpoken to at large. I ſhall 55 now remark upon 
thoſe collections, that their being written in the Latin tongue, 
and referring ſo much to the will of the prince and his delegated 
officers of juſtice, ſufficiently recommended them to the court of 
Rome, excluſive of their intrinſic merit. To keep the laity in the 
darkeſt ignorance, and to monopolize the little ſcience, which 
then exiſted, entirely among the monkiſh clergy, were deep- 
rooted: principles of papal policy.. And, as the biſhops of Rome 
affected in all points to mimic the imperial nn tr, as the ſpi- 
ritual prerogatives were moulded on the pattern of the temporal, 
ſo the canon law proceſs was formed 'on the model of the civil 
law: the prelates embracing with the utmoſt ardor a method of 
judicial proceedings, which was carried on in a language un- 
known t to the bulk of the be which baniſhed thei intervention 
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of u jury (that bulwark of Gothic liberty) and which placed: an 
4 power of n in the breaſt of a fingle man. 
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al courts are therefore re- 
"LIT according to the practice of the civil and canon laws; or 
rather according to a mixture of hoh corrected and new- mo- 
delled by their own particular uſages, and the interpoſition of the 
courts of common law. For, if the proceedings in the ſpiritual 
court be never ſo regularly conſonant. 1 to. the rules of the Roman 
law, yet if they be manifeſtly repugnant to the fundamental maxims 
of the municipal laws, to which upon principles of ſound policy 
the ecclefiaſtical proceſs ought in every ſtate to conform; (as if 
they require two witneſſes to prove a fact, where one will ſuffice at 
common law) in ſuch caſes a prohibition will be awarded againſt 
'them*. But, under theſe reſtrictions, their ordinary courſe of 
proceeding i is; firſt, by citation, to call the party injuring before 
them. Then by igel, kbellus, a little book, or by. articles drawn 
out in A formal allegation, to ſet. forth the complainant's ground 
of complaint. To this ſucceeds the defendant's.anfwer upon oath; 
when, if he denies or extenuates the charge, they proceed to 
| proofs. by witneſſes examined, and their depoſitions taken down 
in writing, by an officer of the court. If the defendant 
has any circumſtances to offer in his defence, he muſt alſo 
propound them in what is called his dgfenſive allegation,: to 
which he is entitled in his turn ts the plaintiff's anſwer upon 
oath, and may from thence proceed to proofs as well as his anta- 
goniſt. The canonical doctrine of purgation, whereby the par · 
ties were obli ged to anſwer upon oath to any matter, however 
criminal, that — be objected againſt them, (though long ago 
overruled in the court of chancery, the genius of the en 
law haying broken through. the bondage impoſ 
clerical chancellors, and acted: the doctrines of Judfcial as 8 
as civil liberty) continued l the | ury to 
upheld by the ſpiritual courts ; when the legiſlature, was obliged 
to interpoſe, to teach them a leſſon of ſimilar moderation. By the 
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ſtatute of 13 Car. II. c. 12. it is enacted, that it ſhall not be 


lawful for any biſhop, or eccleſiaſtical judge, to tender or admi- 


niſter to any perſon whatſoever, the oath uſually called the oath 
| ex officio, or any other oath whereby he may be compelled to 
_ confeſs, accuſe, or purge himſelf of any criminal matter or 
thing, whereby he may be liable to any cenſure or puniſhment. 
When all the pleadings and proofs are concluded, they are re- 
ferred to the conſideration, not of a jury, but of a fingle judge; 
who takes information by hearing advocates on both ſides, and 
thereupon forms his interlocutory decree or definitive ſentence at 

his own diſcretion : from which there generally lies an appeal, in 
the ſeveral-ſtages mentioned in a former chapter”; though, if the 
ſame be not appealed from in Afteen 9255 it is final, by the ſta- 
tute Seb e C. 19. 


— 


Bor che point in | which cheſs juriſdictions are the Ar di 
tive," is that of enforcing their ſentences when pronounced; for 
which they have no other proceſs, but that of excommunication : 
which is deſcribed * to be twofold ; the leſs, and the greater ex- 
communication. The leſs is an eccleſiaſtical cenſure, excluding 
the party from the participation of the ſacraments : the greater 
proceeds farther, and excludes him not only from theſe but alſo 
fromthe company of all chriſtians. But, if the judge of any 
ſpiritual court excommunicates a man for a cauſe of which he 

hath not the legal cognizance, the party may have an action 
_ againſt him at common law, and he i is alſo n to be indicted 
at the ſuit of the mow.” A 


LY 
Heavy as the; analy: wy excommunication 1s, conſidered 
in a ſerious light, there are, notwithſtanding, many obſtinate 
or profligate men, wWwho would deſpiſe the brutum fulmen of 
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= | auitted, or if not indicted and tried in the ſecond term or ſeſ- 
1  fion, he ſhall be diſcharged from his impriſonment for ſuch 
— . | imputed offence : but that no perſon, after the afliſes ſhall be 
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- 0 ; hy 5 | * 'Theſe two clauſes ſeem to be tranſpoſed, and mould properly be placed after the | | 
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opened for the county in which he is detained, ſhall be removed 


by habeas corpus, till after the affiſes are ended; but ſhall be left 
to the juſtice of the judges of aſſiſe. 7. That any ſuch priſoner 


may move for and obtain his &abeas corpus, as well out of the 
chancery or exchequer, as out of the king's bench or common 
pleas; and the lord chancellor or judges denying the ſame, on 
ſight of the warrant or oath that the ſame is refuſed, forfeit ſe- 
verally to the party grieved the ſum of $ood. 8. That this writ 
of habeas corpus ſhall run into the counties palatine, cinque ports, 
and other privileged places, and the iſlands of Jerſey and Guern- 

fey. 9. That no inhabitant of England (except perſons con- 


tracing, or convicts praying, to be tranſported 3 or having oom 


mitted ſome capital offence in the place to which they are ſeat) 
ſhall be ſent priſoner to Scotland, Ireland, Jerſey, Guernſey, or 
any places- beyond the ſeas, within or without the king's domi- 
nions : on pain that the party committing, his adviſors, aiders, 
and aſſiſtants ſhall: forfeit to the party 


any office of truſt or profit; ſhall incur the 5 of wt 
T7 nd; ſhall wan nyc n en e SAI 


l ak dubliance of that great an 333 
which extends (we may obſerve) only to the caſe of commitments 
for ſuch criminal charge, as can produce no inconvenience to pub- 
lic juſtice by a temporary enlargement of the priſoner: all other 


caſes of unjuſt impriſonment being left to the habeas corpus at 


common law. But even upon writs at the common law it is now 
expected by the-court, agreeable to antient precedents* and the 
ſpiritof the act of parliament, that the writ ſhould be immediately 
obeyed, without waiting for any alias or pluries; otherwiſe an attach- 
ment will iſſue. By which admirable regulations, judicial as well 
28 parliamentary, the remedy is now complete for removing the 
injury of unjuſt and illegal confinement. A remedy the more 


neceſſary, becauſe the oppreſſion does not always ariſe from the 


ill-nature, but ſometimes from the mere inattention, of govern- 


4 Burr. 856. 


"©. 5 im. ment. 


grieved a ſum not leſs than 
3007. to be recovered with treble coſts; ſhall be diſabled to bear 
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ment. For it frequently happens in foreign countries, (and has 
happened in England during temporary ſuſpenſions of the ſta- 
tute) that perſons apprehended upon ſuſpicion have ſuffered a 
— eg rue onde e were as: 4 
'T: HE ſatisfattory 3 . this injury of falſe W 
is by an action of treſpaſs, vi et armis, uſually called an action 
of falſe impriſonment; which is generally, and almoſt unavoid- 
ably, accompanied with a charge of aſſault and battery alſo: and 
therein the party ſhall recover damages for the injury he has re- 
ceived; and alſo the defendant is, as for all other injuries com- 
mitted with force, or vi et armis, liable to Pay's a for to the my 
1 55 ee Lag the pubic: ai 


1 . 
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III. WI iTH e to the third abſolute: cbt of individuals, 
or that of private property, though the enjoyment of it, when 
acquired, is ſtrictly mo right; yet as it's nature and ori- 
ginal, and the means of it's acquiſition or loſs, fell more directly 
under our ſecond general diviſion, of the rights of things ; and 
as, of courſe, the wrongs that affect theſe rights muſt be refer 
red to the correſpondin g diviſion in the preſent book of our com- 
mentaries ; I conceive. it will be more commodious and ealy to 
conſider: together, rather than in a ſeparate view, the injuries that 
may be offered to the enjoyment, as well as to the rights, of pro- 

perty. And therefore I ſhall here conclude * head of in en 
en thy ſc rights 58 idee ih 


$ 


F * 


WS K are - next. to 8 thoſe ch affect their 17 
rights; or ſuch as are incident to perſons conſidered as members 
of ſociety, and connected to each other by various ties and rela- 
tions: and, in particular, ſuch injuries as may be done to per- 
ſons under the four following relations; huſband and wife, pa- 
rent and chile. guardian and ward, maſter ang ſervant. „ 


a se. vol. l pag. 136, 
I. Injuries 
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* In JURIEs that miy be offered to a PI ede as a 
huſband, are principally three: abduction, or taking away a man's 
wife adultery, or criminal converſation. with her; and beating 

or otherwiſe abuſing her. 1. As to the firſt ſort, abduction or 
taking her away, this may either be by fraud and perſuaſion, or 
open violence: though the law in both caſes ſuppoſes force and 
conſtraint, the wife having no power to conſent ; and therefore 
gives a remedy. by writ of raviſhment, or action of treſpaſs vi et 
armis, de uxore rapta et abducta . This action lay at the common 
law; and thereby the huſband ſhall recover, not the poſſeſſion * 
of his wife, but damages for taking her away: and by ſtatute 
Weſtm. 1. 3 Edw. I. c. 13. the offender ſhall alſo be impriſoned 
two years, and be fined at the pleaſure of the king. Both 
the king and the huſband may therefore have this aftion*: and 
the ' huſband is alſo intitled to recover damages in an action on 
the caſe againſt ſuch as perſuade - and intice the wife to live 
ſeparate from him without a ſufficient cauſe 7. - The old law was 
ſo ſtrict in this point, that, if one's wife miſſed her way upon the 
road, it was not lawful for another man to take her into his houſe, 
unleſs ſhe was benighted and in danger of being loſt or drowned* : 
but a ſtranger might carry her behind him on horſeback to mar- 
ket, to a juſtice of the peace for a warrant againſt her huſband, 
or to the ſpiritual court to ſue for a divorce *. 2. Adultery, or 
criminal converſation with a man's wife, though it is, as a pub- : 
lic crime, left by our laws to the coercion of the ſpiritual courts; 
yet, conſidered: as a civil injury, (and ſurely there can be no 
greater) the law. gives a ſatisfaction to the haſband for it by an 
action of treſpaſs vi et armis againſt the adulterer, wherein tlie 
damages recovered are uſually very large and exemplary. But 
theſe are properly increaſed or diminiſhed by circumſtances* ; 
as the rank gud one of ” pee and defendant; ; the rela- 
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» 2Inft. 434. a Ibid. 207. e449 | 
* Ibid. La of nifi prius, 26. 
Y Law of zi/i prius. 74. 
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huſband's obligation 7 1 

| for thoſe. children, which 
VV injury is that of raven a man's 
= _ using her; for Which, if it be a common aſſault, batte 
. | ent. ae law {gives the uſual — to recover 


. . | mes | th hu * r jars joint! 77 E = dg 
| d maltreatment be very enormous, ſo that thereby the huf- 


5 | the company and affiftance'of 
e ert am! ft, in w | 
. he ſhall recover 4 ſatisfaction in aid 20 Lf od bac ers 6%: 
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[ E N f th. before the abolition of theſe tenures it was 
1 . an injury to the father to take away the reſt of his children, as 


well as his heir, (as I am inclined to think it was) it ſtill remains 
an injury, and is remediable by a writ of raviſbment, or, or 
of treſpaſs vi et armis, de filio, vel filia, rapto vtl abdutto* ; 


the ſame manner as the huſband may have 2 on account 0. the 
he Tear * his ww? I 


_—} 


II. or A amilr nature to " laſt is he's eeldtion of rn 
ar ward; and the like actions mutatis mutandis, as are given to 


fathers, the guardian alſo has for recovery of N when 
his ward is ſtolen or raviſhed away from him. And though 
guardianſhip in chivalry is now totally aboliſhed, which was the 
only beneficial kind of guardianſhip to the guardian, yet the 
guardian in ſocage was always & and is ſtill intitled to an action 
of raviſhment, if his ward or pupil be taken from him: but 
then he muſt account to his pupil for the damages which he fo. 
recovers”. And, as guardian in ſocage was alſo intitled at com- 


mon law to a writ of right of ward, de cuftodia terrae et haereui, 
in order to recover the poſſeſſion and cuſtody of the infant i, fo. 


1 apprehend that he is ſtill intitled to ſue out this antiquated | 


writ. But a more ſpeedy and ſummary method of redrefling all 
complaints relative to wards and guardians hath of late obtained, 
byan application to the court of chancery ; which is the ſu- 
preme guardian, and has the ſuperintendent juriſciiction, of all 


the ee in the kingdom. | And it is expreſſly provided by 
ſtatute 12 Car. II. c. 24. that teſtamentary guardians may main 


tain an action of raviſhment or treſpaſs, for recovery of any of 
their wards, and alſo for Cages - to be 5 gpl 10 the uſe and. 


wands of the infants - 6. 
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iv. To "RY delten berieten "OM and i firm, he the TOO 
accruing therefrom, there are two ſpecies of injuries incident. 
The one is, retaining 2 man's hired ſervant before his time is ex- 


: e P. N. B.go. 5 | Th 1 Hale on F. N. B. 139, | 
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taining phys nh 
ſcrye his preſent ma 
is alſo an illegal act. For every maſter has by his contr 
chaſed for a valuable conſideration the ſervice of his domeſtics 
for a limited time: the inveigling or hiring his ſervant, which 
induces a breach of this contract, is therefore an injury to the 
maſter; and for that injury the law has given him a remedy by 
ial. action on the caſe: and he may alſo have an action 
, che ſervant for _the.non- erformance of his agreement. 
he new maſter were not apprized of the former contract, 
no on lies againſt kim”, unleſs he refuſe to reſtore the ſervant. 
upon demand. The other point of injury, is that of beating, 
confining, or diſabling a man's ſervant, which depends upon the 
e principle as the laſt; vix. the property which the maſter has 
by his contract acquired in the labour of the ſervant. In this 
ol. beſides the remedy of an action of battery or impriſonment, 
which. i the ſervant himſelf. as an individual may have againſt 
aggreſſor, the maſter. alſo, as a recompence for his imme- 
diate loſs, may maintain an action of treſpaſs, vi et armis; in 
which he muſt allege and prove the ſpecial damage he has ſuſ- 
tained by the beating of his ſervant, per quod ſervitium amifit * ; 
and then the jury will make him a proportionable pecuniary 
ſatisfaction. A fimilar practice to which, we find alſo to have 
obtained among the Athenians; -where maſters were entitled to 
an action againſt ſuch as beat or ill treated their ſervant s. 


* 


„ * 


Ng 


. | { 22 
* 3 2 „ * . . 2 « 


We E may obſerve that, i in theſe relative i injuries, notice is only 
taken of the wrong done to the ſuperior of the parties related, 
by the breach and diflolution of either the relation itſelf, or at 
leaſt the advantages accruing therefrom ; while the loſs of the 
inferior by ſuch injuries is pins unregarded. One reaſon for 
which may be this: that the inferior hath no kind of property 
in the company, care, or afliſtance of the ſuperior, as the ſupe- 


1 F. N. B. 167, 9 Rep. 113. 10 Rep. 130. 
= id. Winch. 51, ®* Pott, Antiqu, b. 1. c. 26. 
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rior is held to have in thoſe of the inferior; and therefore the 
inferior can ſuffer no loſs or injury. The wife cannot recover 
damages for beating her huſband, for ſhe hath no ſeparate inte- 
reſt in any thing during her coverture. The child hath no pro- 
perty in his father or guardian; as they have in him, for the 
fake of giving him education and nurture. Vet the wife or the 
child, if the huſband or parent be ſlain, have a peculiar ſpecies 
of criminal proſecution allowed them, in the nature of a civil 
ſatisfaction; which is called an appeal, and which will be con- 
ſidered in the next book. And ſo the ſervant, whoſe maſter is 
diſabled, does not thereby loſe his maintenance or wages. He 
had no property in his maſter; and, if he receives his part of 
the ſtipulated contract, he ſuffers no injury, and is therefore 
intitled to no action, for any battery or impriſonment which 

may happen to endure. | 
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xD here again we muſt follow our former diviſion® of pro- 
into perſonal. and real: perſona, which conſiſts in goods, 
„ money, and all other moveable chattels, and things thereunto 
incident; a property, which may attend a man's perſon wherever 
be goes, and from thence receives it's denomination : and real 
property, which conſiſts of ſuch things as are permanent, fixed, 
and immoveable; as lands, tenements, and hereditaments of all 


| Kinds, which are not annexed to the par „ Nor can be moved 
5 from the place in which they ſubſiſſt. 
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® See book II. ch. 2; 
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nearly to the compenſatio, or foppage, of the civil law 
and depends on the ſtatutes 2 Geo. II. c. 23. and 8 Geo. II. 
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the plaintiff and defendant, one debt may be ſet againſt the o- 
ther, and eith d in bar, or: given in evidence upon 
general iſſue at the trial; which ſhall 3 as paymen 
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total:denial-of the: charge; but in ſuch caſe he ſhall be driven to bh 
ad the general ifſue- in terms, whereby the whole queſtion is 
referred to a jury. But if the defendant, in an aſſiſe or action of 
9 be deſitous to refer the validity of his title to the court 1 
rather than the jury, he may ſtate his title ſpecially; and at the Led 2M 
| ſame time give colour: to the plaintiff, or ſuppoſe him to have an 
appearance or colour of title, bad indeed in point of law, but 1 
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called a new or novel affignment. As, if the plaintiff in treſpaſs 
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« himſelf upon the country,” thereby ſubmitting himſelf to the 
judgment of his peers ® : but if the traverſe lies upon the plain- 
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againſt the defendant in another form ; thus, « and this he prays 
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the action ox the defence; and therefore praying judg- 
ment for want of ſufficient matter alleged *. Sometimes demur- 
rers are merely for want of ſufficient form in the writ or deela- 
ration. But in. caſe of exceptions to the form, or manner of 
pleading, the party demurring muſt by ſtatute 27 Eliz. c. 5. and 
4 & 5 Ann. c. 16. ſet forth the cauſes of his demurrer, or wherein 
he apprehends the deficiency to conſiſt. And upon either a ge- 
neral, or ſuch a Special demurrer, the oppoſite party avers it to 
be ſufficient, hich: is called a joinder in demurrer *, and then 
the parties are at iſſue in point of law, Which iflue in law, or 


demurrer, the j judges of the court before which the action is 
brought muſt determining. 
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efit of his writ: or, if the negligence be on the ſide of the 
defendant, judgment may be had againſt him, for ſuch his default. 
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which it was not in his power to make when he pleaded the for- 
mer. But it is dangerous to rely on fuch a plea, without due 
conſideration; for it confeſſes the matter which was before in 
diſpute between the parties. And it is not allowed to be put in, 
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termined by the judges of the court, upon ſolemn argument by 
counſel on both ſides; and to that end a demurrer book is made 
up, containing all the proceedings at length, which are after- 
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unleſs there be a manifeſt miſtake, and the ſubje& matter be wor- | 
The Who thinks himſelf aggrieved 
may ſtill, if he es, Have recourſe to his writ of attaint after 
judgment; in the courſe of the trial he may demur to the evi- 
dence, or tender à bill of exceptions. And, if the firſt is totally e 
laid aſide, and the other two very ſeldom put in practice, it is 
berauſe long Expdeſcinos: has ſhewn, that a motion for a ſecond 
cheapeſt, and moſt effectual cure for all im- 
ee in the verdict; whether they ariſe from the miſtakes | 
of the parties themſelves, of their counſel or attornies, or even 1 
of the eee jury. IT bas N e SITE Pos, ; FS * : 
2 2 AA a oy 5 * 24. 18 $535 8 13 11-29 JJ )-— » : 
2. AxRESTS of udp ment ariſe from intrinſic cauſes, + appear- = 
ing upon the face of the record. Of this kind are, firſt, where : 
the declaration varies totally from the original writ; as where 1 
the writ is. in debt or Antiff declares i in an f 
1 ings in the min! ee, if i e nen Anke: not i | 
= the nature of the. writ, the court's authorit totally fails. Alſo, : 
in an action for words, it is laid in the 5 
declaration that the defendant faid; . the plaintiff ir a bankrupt 3 
and the verdi finds ſpecially. that he ſaid, tlie plaintiff 120! be | 
:> Or, thirdly, if the caſe laid in the dec ration is 
1 | ee law to found an action upon. And this e 
ö regard to arreſts of judgment upon mat- | 
1 _. whatever is alleged in arreſt of judgment mult - 
1 be N intro would upon wurrer. have been ſufficient 
— * to overturn the action or As if, on an action for ſlandet 
= | jew, the defendant denies: GOES 7 
—_— and ie is 3 3 ; now, if a verdict be found for the - 
—_—_ - plaintiff, that the words were actually ſpoken, whereb: hee fact i is e 
3 eſtabliſhed, ſtill the defendant may move in arreſt of judgment, 1 
= that to call a man a Jew is not actionable : and; if the court be 5 | Y 
: of that opinion, the Judgment Tag be arreſted, and never entered 1 
— S e 


- 
. 
— i Ld 
4 
ey by 
* 
4 * 
* 
% 
. a 
— — 
» 
my 
4 1 
* . 
- 
* 
* 
% * 
* 
* 
- =y * 4 ** 
1 . — 
5 5 ; Af * ” 
— 
x % 4 A # 5 
— ** Ws * * 
4 x p 4 % 
- « 5 4 
7 * 1 5 - * 
* 4 8 a . 
$ 1 * on * * 
1 PTS, rh * : o F 
* * — 4 - 
* 4 * * | WE 5 i 
7 1 Fn 3 / 
* - 8. A — 
Of * £ 1 KA 7 Nt" $ 0 1 
N A ey 1s - . . 
* * * af y 8 0 1 7 * K 
8 » l 9 * * 
* N. 5 1 * I: 
ny -, : £ N me * 
N , * ; 2 
= a+ 
- - by * 


ON Farmer: 8 


- 


Book III. 


e conbenſo, * that 

2 orga may be alleged as ouſe f .demurrer will be 

« good in arreſt of ju W for if a declaration or plea omits 
to ſtate ſome p umſtante, without proving of which, 
at it it the Action or defence, this 
en hall be aided by u verdict. As Hin an action of treſ- 

| doth not allege that dhe treſpaſs was com- 

| Juſtifies, by pre- 


chat his cattle were vant ahd rourhant/ oh the land *; though 

either of theſe defects might be good cauſe to mur to the de- 

claration or plea, yet if the adverſe party omits to take advantage 

f duch omiſſion in due time, ee eee and has a yerdict 
after verdict be mo 

thoſe facts, Which 

be | eadings might He dubious ; 

 fince the law will —_ that a jut under the inſpection ef 

a judge would find a verdict for the plaintiff or defendant, unleſs 

hces,. without which his Reveal 


— 8 . — 


e _  Wionet 998 


» . 1 b % 


* « > 
5, by 


of the pleaders, the 
iſſue be joined on a fact totally or inſufficient to de- 
termine the right, id that the court upon the finding cannot 
know for whom judgment ought to be given; as if, on an action 


on the caſe in af an executor, ha pleads that he 
imfelf (inſtead of the teſtator) made no fuch promiiſe*; or if. i 
d co d to pay money on or fort 


pleads payment on the day” (which, 


„ would be inconclufive, us it might have 
paid before) in theſe caſes the coyrt will 


4-S > 


verdict awa 
unleſs it appears from the 
that nothing material can paſſibly be 
a repleader would be fruitleſs. 
antes, the pleadings muſt begin de nove 
| ae that ſtage of them, 'whether it bo the plea, replicetion,: or 
| appears to have heen the gjſt 


judgment is not by ſome of theſe means arreſtod 
the ph four days of the next term after the 
| d on the toll, or! 3 


confeſſed | by th the parties, and the law determined by the caurt ; 
in caſe of judgment upon demurrer A A, re th 
| parties, and the 5 


+ , Burr. 301, 302. [92.3 een 
Raym. 458. Salk. 579. . 
B b b 2 | „ 


2 3 5 W TA x judgment, though pronounced or awarded by the judges, 
A is not their determination or ſentence, hut the determination and 


"I 173 'the: Jaw. It is the concluſion that hat 
5 | | arly follows from the premiſes of law and 
_—_ e rode over my corn, I may recover 
5 : | over my corn; therefore 
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_ . all recover damages sgainft-A. If the major propoſition be de. 
_.:': - nied this is a démurrer in law: i the minor, it is then an 
3 LEP iſſue of fact: : but if both be confeſſed 


1 5 uſion or judgment of 
= | 8 ich: judgment or N ee 
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Ls | of: a cauſe, upe edings- or DN har hich is 

; . 1 intermedi nd does e le determine or. 1s > 

V that is, put in a more ſubſtantial pleat It is eaſy. to obſerve, 

_ tthat the judgment! here given is not final, but merely interlocu- 
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tory; for there are afterwards farther proceedings to be had, when 


ol defendant hath putt in a better anſwer, 


„ „ „ 1 


Br UT the eee edges wal uſually 0 of, are 


thoſe incomplete judgments, whereby the right of the plaintiff 


is indeed eſtabliſhed, but the quantum of damages ſuſtajned by 
him is not aſcertained: which is a matter that cannot be done 


without the: intervention of a jury. As by the old Gothic con- 
ſtitution the cauſe was not completely finiſhed, till the nembda or 


jurors were called in ** ad executionem dgeretorum judicii, ad agſti- 


« nationem pretii, damni,. lugri, &c*,, This can only happen where 


the plaintiff. recovers; for. when, judgment is given for the de- 


fendant, it is always complete as well as final. And this happens, 
in the firſt place, where the defendant ſuffers judgment to go 
againſt him by default, or nihil dicit; as if he puts in no plea. | 
at all to the plaintif's declaration: by confeſſion or cognovit 25 ' 


onem, 3 why he acknowleges the plaintiff demand to be juſt ;. 
or by non ſum informatus, when the defendant's attorney declares 


be has no inſtructions to. ſay. any thing i in anſwer to the plaintiff, 


or in defence of his client; which is a ſpecies of judgment by 


default. If theſe, or any of them, happen 1 in actions where the 
ſpecific thing ſued for is recovered, as in actions of detinue of 


debt for a ſum or thing certain, the judgment i is abſolutely com- 


' plete. - And therefore it is very uſual, in order to ſtrengthen a 


bend-creditor's ſecurity, for the debtor to execute a warrant of 


attorney to any one, empowering him to confeſs a judgment by: 


either of the ways juſt now mentioned (by nibil dicit, co cngnovit 
actianem, or non ſum informatus) in an action of debt to be 


brought by the creditor for the ſpecific ſum due: which judg- 


ment, when confeſſed, is abſolutely complete and binding g · 0 ot 


where damages are to be recovered, a jury muſt be called in to, 
aſſeſs them; unleſs the defendant, to fave charges, will confeſs. 


the whole damages laid in the declaration: otherwiſe the entry, 


of the judgment is, © that the plaintiff ought to recover his da- 


(e mages, (indefinitely) but, becauſe the court know : not what 
gr 11'S Stiernhook de jure Goth, li. 64 
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the ſaid phintff hath ſuſtained, therefore the ſheriff 
« is commanded, that h oaths of ye honeſt and lawful 


men he enquire into the (aid damages, and return ſuch inquiſi- 
« tion” when taken i 8 Yrocels is 


(rs s —— bath 
a Ther ey ret rn, h muſt aſ- 


it they pleaſe) the ſheriff 
{18 entered upon the roll 


n ke is the king, 
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may go without a day, eat fine die, that is, without any farther 
—_— or adjournment z the king's writ, commanding his 
and his innocence publicly 
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avs much 5 
ge; it being now as well the maxim of ours as ef the 
civil law, that For in expenſis 1 
Though the common law did not profeſſedly allow any, 
amercement of the vanquiſhed party being his only. þuni 
The firſt ſtatute which gave coſts, eo nomine, to the 
in a real action was the ftatute of Glouceſter, 6 Edw. I. c. 1. 
Maribridge 52. Hen. III. c. 6. to the i 4 


* 


as did the ſtatute | 
ant in one particular caſe, relative to wardſhip.in chivalry : though 
in reality coſts were always conſidered and included in the. 
tum of damages, in ſuch actions e damages are given; 

the p uf are always entered on the r 
increaſe of A. by the court'. But, becauſe thoſe damages 


were you recoverable (as in ua impedit, in which 
a "he Rogee' of Weſtm. a. 13 Ed 258 


have been expreſily given 
Hen. VII. c. 10. 


e I 1 Append. N.. H. 5 4. „ 
> Cod, 3. 1. 132. VC 
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his 8) ſhall neither | 
coſt he! is not included un- 
33 der the general words of theſe ſtatutes, as it is his prerogative 
=_— not to pay them to a ſubject, ſo it is beneath his dignity to re- 

3 _ crive them. Andl it Remy reſoruble to day eres that the qu ueen- 


ſecution, nor 1 'be amerced i in caſe there wa judgment 
her v». In two other caſes an exemption alſo lies from 


=. LES .coſts. © Executors and adminiſtrators, when ſuing i in the 
= deceaſed, hall pay none And paupers, that is 
"Ms | | ſwear then t wor five pounds, are, by 
Ws VII. c. 12. to have original writs and Jabpoenas | 
_ | of ney aſſigned them without fee; and 
5 | See Ties paying coſts, when 8, by the ſtatute 
5 N i e. 15. but ſhall ſuffer other puniſhment at the diſ- 


_ „ cretion of the judges. An it was formerly uſual to give ſuch 
—_—_ Pauper he election . 


3 2 * N * 
Sy IN EE A 2 5 . N ” K : 
ESC 7 [ho . & Abo Wa 4 ' 12 
7 ö 30 oj 7 y % : i 0 - * 9 ; ; + 4 12 - 7 


7% 7 * E * 7 0 - X * Nas - 2 PF - * - * Aa 
ws * 3: OR * . : p a 0 4 * 
wh | | F I | f ) E | Ou 
* — . Ls 1 k . 
BY); EA. gab y F oY 2 * = * * N * " a 0 
: "he 5 by * "oO , * = : ; 


=_ | none; for the counſel : and clerks. aro e bound to give their labour 


„but not to oo 


13 1 
. * N 
4 ” 
3 2 « 
— F . 1 
1 1 \ 
L 0 
- * 
4 by 5 
* 
þ - — 5 
* * 
2 5 4 * 
5 5 * 
E 0 p 
* * 
bs # + : 
ty" 
+ x 
"i - 
| 2 ; . 2 n * ; 1 * * : J 5 4 
- © ee 5 6 * - 
a 8 1 992 : 9 
| Stat. 24 Hen. VIII. c. 8. de, #124 Bid. a0, 7 Mod. 114 | 
. 7 L - 


bd 


5 f E 101. Co. Litt. 133. B P Salk. S 
. = FPV 1 1 Equ. Caf. abr. 125. "£3 ks 


s 
n * 


ee e eee * 1 1 


— 


i 
> I 5 


. 


ee 


2% 


* 
« 
: 


ae 
* 


2 


* 


e 


7 


> 
* 


commqce 


— G- 


e 


* * Hd 
. 


{SN 
> 


AP 


9 


8 


febg zs 


147 


* 
*% 


8 
. 
; 


* 


n 
a * 


1 


* 2 4 ö A 
ow, : > * 8 ; 12 : Ns - Wer 6 72 ws . 1 r WWA 
4 IE > fn „ be) OY 5 , 3 2 * * v : © . IS 3 Eras £ 4 F ; 4 4 8 3 — 
we 4 4 £13 TH FOI od . be Ss” a 8 1 Ms ; : Er 3 ee A 
De Rpt x rig Br 0 E n ES 
„ ; [ Ogg 


; * 
9 * LA 0 Wy 0 1 1 7 * 2 by n q CN 3 

8 War ' 7 7 2 : 7 7 q \ * * - "$0. CET Ya Coo Rs. 

N fy. DRESS if 64 1 1 - 3 5 * 262 9. - F I 4 2 8 2 po - <> w 


2 


cs * _ 
2 


— 3 
n 2 


* 


„ 8 od 


on e, it was allowed 


17 writ of 7 for there no 


common law r ſtatute, becauſe it was de- 
affiſe, | 


$413 we 3 "QHLA At, 118 1 * RIF): 


— 


tontry t 


b upon ach writ 1 to ee 
jp Cridunoe which they 


* 
A 


. 
15 * N 7 9 


R a 
＋ 
1 


* 


* 


2 
+ 


21 + SITY, 


- 


W= 


P79 I. TE £ N VVV p 
5 rſt | 


mT 


Tron NE EE os wa 2 n 


7 


ated ae et So a ei, 45 abt DL "OF Ln ee 1 
n ; — Gd n . 
unn Lok , D ee ene Ns Oper gn aw OI 
y 2 10 . x - day, . 


A 
* F 
us. 
— 


. ** 
9 


8 3 Hes. VIII ©. 3. 4 more no- 
went "ris ae apon nd jurors 3. VIS." per- 
730 the cauſe of action were abo 

of. 20 % apiece by! 


between che king and the 


hie con "Ep 
i lowed, in ma 8 of evi-. 


a «©. 
5 


jury: {but their verdict, | 


N ins. iy e 
+ hi 3 Toft. 164. © c | Stiembook . u | 
k M. 35 & 36 Kü. . 


e nature of A bill 1 equity, to be relieved 
Its a writ directed to 


apter *, , m 


| dquerela-defendlenites, be 
complaint):it at leng 


** 
vs 


net w. 
ig; 


N 


n d Ride 


1 fe 
S%Z5 4 


ads weed ee 
uſtake in: the p 


"LIE a LF Arr gy M 4 


„„ ods 4 Ty 0 
ord Raym. % 4301-4117 
pend. N.. III. $61. pi 161% 
” IT Finch, I. 484. H8 ,» 5 Nenn 
| A termination: 


«4 ba Ny 3 . ith; iy: £3 * 81 Re 
* See pag: 31. 8 i 117 5 n £0: g ee | 
| Finch? L,488.; b.. B. 6g. ok 
8 1 Roll, Abr. 309. | 5 
1 | 


n 
Ss 


As 


TH 3 . 48 
n ak 2 Te * * * a. 
N., e 88 8 Us. — 


LE DL. 5 2.90” 
6s, N 8 %* n * 
f 08-14 * 8 22 
TY -.. > ces 


— 


— 
* 


4 W * 
> 1 
1 R 


bu 2s. 1 PTR 
+ . 
: 8 T3245! 1 


957 * E 
l r lid FS 


% 


* 


; pg at ; 


ſtiled in 


” 
the 


8 ( 


ry 


* 


1 "6h 
10.4 


828 


ib 


4 Hen. VI. . Jo {Bok 
A HEDIANNTT 


r 


» 
1 + 
Y - 
& 
1 5 
c 
. 
" 
* L | 
« * 
a 
* 
* 
— 
5 2 
_ 
- 
* 
” 
f 1 N 
, * 
7 
J . : 
. 
1 1 
; % 
© 
* 
a - 
* 4 4 a * 
; * 
4 | p ; 
„ £ 
* 
1 % 
: 
o 
4 
1 45 N ; 
Fy oo 4 F 
1 
— N A 5 n ; 
- 
* * * by 
7 : j 7 2» * p 
- 4 . 
. * . . * 
@ 2 2 
” . | « 
” 25 5 $ 8 ' 
1 3 ; 
* . k f : . ; ; 
2 1 9 a 4 A * & + 
Be! Ne | * 28 bs 5 a EY a wo , 
* * * > . x > 6 5 b 
* { 3 
* 8 8 1 , F 2 = a. 4 8 * 
7 4 > p 4 # | F 22 g 
1 __ $ x7 Pw: or 1 1 3 » MY FOR 5-4 : 34 7 
2 f 4 9 "As" ROW og. Ns | ee E * 
ARS. 1 7 Dre 5,08 4 oy x "4s - 7 ! A 1 : 
. W #5335 Mons — ' 8 
9 : 3 , - q 
* . * 3 TS r e 3 KY 8 : _ 
h G 34 1 al - * * . r 3 1 
Wenn * 4 4 \ 1 F BY x 8 
pl * " EL 3 A Ng. , 3. * þ | : | : | 
Wis ; 3 ; $4 . . ! "A. , 1 a 0 * 7 " 
1 9 % * enn? FAIT. vw X p : 2 a L 4 * 8 
y 223 pa. ib e y- 1 5 OE ö a , _ e 3 
4 Magi | or 4 25 ' 4 74 x i ”y * * ro * 1 8 1 
2 Pw N a *, w * . — a 5 - 7 Ns 
* 1 * . 1 a WW p a. N. Me TS e n 3 wh ** 7 * 


225 


4 
t 
z 
4 
f 
, 
N 


— 


—yj— 2 — 


—— q — — 


ths Wo tl . 


Ta 


5 2.2001 
COLL: 
8 * 


* g 
r S 


2 


Gf 
x HE 


e 


2 


—— 
— 


r 


3 
Nr 


a+ 


. 
— 
* 


8 1 n \ mn 1 2 8 1 4 a wont * - 
l "_ 4 a ni 8 1 90 F N y T "_ 88 R A 22 * ” * N . * 5 r — * | 5 -- 4 9 N 
, a 1 . A x So gd I [We 2 N * * 2 N Tha N * * Fi WE F A. A 9 
1 r — * / - 1 CER. RE ha 9 9 n n 7 N 8 1 * yer; 4. 0, * M * WR " W * * * 
- * _—_ Ns 1 7 9 8 1 i : 4, WIS. * 1 WoL OS. 2 WT 8 i” i 1 » 
r 2, 9 2 4 - 06 Nl «of g ; d 8. n * 9 * r 1 ) | 
i 9 d D ( * + * oY F * 7 4 + 1 » 
P Ic oo . " 1 8 N T 2 CS = + * * N 1 -* * t T%- i. „ 9 * 5 n 4 : 8 » * 
7 = 0 * 
N 5 * j * ö 8 N > * 8 F c 7 enn Aa 0 x —. * q 
SB M r Rev 5% "V5 to < L e . 5 * . [ 
nd Ad * : — x * + * 5 : - yt : * - * * y 7 A ' * = . * 4, 
＋ L 5 1 . 1 * f — 
; - 5 * 5 ho * . * * % 
F ; . 
& 
5 8 . * C i % 
* — > OY + 
« . i ? - : _ F * 
- * * bn vo $ % ” A 
. * * — 
5 ” * * 1 Þ % 
a ©. o 
\ * 2 ” 1 / * 
< y £ ? 4 " - 
— - ; "w 0) 
F ; ” - % 
- - * 
- 
7 o 
— — 0 2 - * * 
0 5 
- 
* 8 
* 
* - 
* * N * 
' . | 
7 7 
- | % 
* * 


„ R O NG 8. | o 5 
certainly indefenſihle) they reſolved not to touch a record any 
more hut held that even palpable errors, when enrolled and the 
term at an end, were too ſacred to be rectified or called in queſ- 1 
tion: and, becauſe Britton had forbidden all eriminal and clan- 
eſtine alterations, to make a record ſpeak a falſity, they concei- 
—_— Wan might not judicially and publicly amend it, to 
le to truth. In Edward the third's time indeed, 
once ventured (upon the certificate of the juſtice in eyre) 


d eſtreat a larger fine than had been recorded. by the clerk of 
the court below? : 


inſtead of amending the clerk's erro- 


- enrollment of what the Juſ- 
ore tenus 3 and left it to N 


to import in itſelf . And, in the reign of Richard 
* of their refuſing to amend the 
mit- entries, by the authority of 


— 0 
« 


of a ſyllable or a \ letter? ) was now held to be fatal | : 
client's cauſe *. If they durſt not, or would 
not, ſet right mere formal miſtakes at any time upon mm e 
terms and conditions, they at leaſt ſhould | 
objections were at all times inadm that 
exceptions in point of form came too late hen the merits. ; bad 

i ha decent degree of 


- 


* 


cially in capital, caſes. They needed not 
ment, where it would work an injuſtice to either party; or where 
een | 
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7 1 Hal. P. C. 647. e In thoſe days it was ftriftly true, what 
* 1Leon. 483. Co. Lit. 117. See pag. Ruggle (in his jgnoremus) has humorouſly 


33h. 1 applied to more modern pl 
1 Hal. P. C. 648. FO 


Stat. 34 Edw. III. c. 6, 
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W eb e wy Boox III. 


it was feared that an amendment 
after trial might ſubject the! jury to an attaint, how eaſy was it 
to make waiving the attaint the'condition of allowing the amend- 
ment! And yet theſe were among the abſurd reaſons alleged for 
never ſuffering amendments at all“! TE e HH 


$ Fi 
C 1 . , 


7 


HE precedents then ſet were afterwards moſt rupulouſly 
followed, to the great obſtruction of juſtice,” and ruin of the 
ſuitors ; who have formerly ſuffered as much by theſe obſtinate 
ſeruples and literal ſtrictneſs of the courts, as they could have 
done even by their iniquity. After verdicts and judgments upon 
he merits, they were frequently reverſed for flips of the pen or 
miſ-ſpellings : and- juſtice was perpetually intangled in a net of 
mere technical jargon. The legiſlature hath therefore been forced 
to inter ſe, by no leſs" than twelve ſtatutes, to remedy theſe 
opprobrious niceties: and it's endeavours have been of late ſo 
well ſeconded by judges of a more liberal caſt,. that. this unſeemly 
degree of ſtrictneſs is almoſt intirely eradicated ; and will proba- 
ly in a few years be no more remembered, Han the learning of 
eſſoins and defaults, or the conn terpleas of youcher, are at pre- 
ent. But, to return to our writs of error. 


Ir a writ ) errot 1 e broug it after verdict. he th at brings the 


* 


writ, or that is plaintiff in error, muſt in moſt caſes find ſub- 
ſtantial pledges of proſecution, or bail ?: to prevent delays by 
frivolous pretences to appeal; and for ſecuring payment of coſts 
and damages, which are now payable by the vanquiſhed party 
in all, except a few par ie, b eee by virtue of the ſeveral 


7 ; 2: 


A WR IF of error lies from the inferior courts of record in 
England into the king 8 bench *, b, and not into the common 


o 
b * 

- 
7 "x 5 # * 


fl. 207. PR 23 Hen. VII. c. 10. 13 Car. II. & 2- 
8 Rep. 156, Ge. . 8 9 W. III. c. 11. 4 & 5 Ann. c. 15. 
7 Stat. 3 Jac, I. c. 8. 13 Car. II. „ > bet chap. 4. . 

16 & 17 Car II. c. 8. 5 | | 


pleas*. 


1 


as 1  WaxaonGes. 411 
pleas*. Alſo from the king's bench in Ireland to the king's 
bench in England. It likewiſe may be brought from the com- 
mon pleas at Weſtminſter to the king's bench; and then from 
the king's bench the cauſe is removeable to the houſe of lords. 
From proceedings on the law fide of the exchequer a writ of er- 
ror lies into the court of exchequer chamber before the lord 
chancellor, lord treaſurer, and the judges of the court of king's 


bench and common pleas : and from thence it lies to the houſe 
of peers. From proceedings in the king's bench, in debt, de- 
tinue, covenant, account, caſe, ejectment, or treſpaſs, originally 


begun therein (except where the king is party) it lies to the ex- 


chequer chamber, before the juſtices of the common pleas, and 


barons of the exchequer; and from thence alſo to the houſe of 
lords b: but where the proceedings i in the king's bench are com- 
check by original writ, .ſued out of chancery, (which muſt be 


for ſome foreible injury, in which the king is ſuppoſed to be a 


party, in order to puniſh the treſpaſs committed in a criminal 
manner) this takes the caſe out of the general rule laid down 
by the ſtatute; ſo that the writ of error then lies, without any 
| Lebe ate ſings of appeal, directly to the houſe. of lords, the 
dernier reſort for the ultimate deciſion of every civil action. Each 
court of appeal, in their reſpective ſtages, may upon hearing the 


matter of law in which the error is aſſigned, reverſe or affirm 


the judgment of the inferior courts; but none of them are 


final, fave only the houſe of peers, to whoſe judicial deciſions 


all other tribunals muſt therefore ſubmit and conform their own. 
And thus much for reverſal or affirmance of e by writs 
in the nature of appeals, Jy, NES 


1 Finch, L 480 Dye 3. * Slat 2 Elis. e. E 
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fter the ie dean of the 
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hattel intereſt *, Theſe 
the county, commanding him to give. Gual | 
ntiff of the land fo recovered : in the execution of wi 
\criff may take with him the poſe comitatus, cer of 
the county ; and may juſtify breaking open doors, if the pofle(- 
n be not quietly delivered. But, if it be peaceab! yielded 
up, the delivery of a twig, a turf, or the ring of the door, in 
the name of ſeiſin, is ſufficient execution of the writ. Upon a 
preſentation 10 a benefice recovered in a guare impedit, or aſſiſe 


* Append: Ne. II. $. vt » Fink L. 0 


ch. 6. WV on Ss. es 
of darrein. . the execution is by a writ de clerico ad- 
mittendo; directed, not to the ſheriff, but to the biſhop or his me- 


ar f pl requiring oy: to n and ann the clerk of the 


plaintiff. | 5 | 


8 
1 


In other ations ahem! the judgment i is, that forncthing in 

ſpecial be done or rendered by the defendant, then, in order to 
compel him ſo to do, and to ſee the judgment executed, a ſpecial 
writ of execution iſſues to the ſheriff according to the nature of 
the caſe. As upon an aſſiſe or quod permittat proſternere for a 
nuſance, where one part of the judgment is quod amaveatur, a 

writ goes to the ſheriff to abate it at the charge of the party, 
which likewiſe iſſues even in caſe of an indictment. Upon a 
replevin the writ of execution is that de reforno a 1 and, 
if the diſtreſs be eloigned, the defendant ſhall have a capias in 

withernam *, but on the plaintiff's tendering the damages and 
ſubmitting. to a fine the proceſs in 9withernam ſhall be Rayed*. 
In-detinue, after judgment, the plaintiff ſhall have a diftringas, 
to compel the defendant to deliver the goods, by repeated diſ- 
treſſes of his chattels* ; or elſe a ſcire farias againſt any third 
perſon in whoſe hands they may happen to be, to ſhew cauſe 
why they ſhould not be delivered: and, if the defendant ſtill 
continues obſtinate, the ſheriff ſhall ſummon an inqueſt to aſ- 
certain the plaintiff's damages, which ſhall be levied (like other 
damages) by ſeiſure of the perſon or goods of the defendant. 
do that, after all, in replevin and detinue, (the only actions for 
recovering ſpecific poſſeſſion of perſonal chattels) if the wrong 
doer be very perverſe, he cannot be compelled 
the identical thing taken or detained; but he ſtill has his election, 
to deliver the goods, or their value“: an imperfection in the law, 
that reſults * the nature of perſonal property, which is eaſily 
concealed or conveyed out of the reach of juſtice, and not, like 
land and other real Fee 1 05 ameſnahle to the magiſtrate, 


F : Comb. 10. 3 vs JJ. f 2 3 Tg ' 1 
© See pag. 150. . * 1 Roll. Abr. 737. Rafal. Emer 215. 
* See pag. 148. eile. 64. 3 
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PRIVATE Book III. 
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'ExECvuTIoNs'ina@tions where money only is recovered, as 

debt or damages, (and not any ſpecific chattel) are of five 
ſorts: either againſt the body of the defendant; or againſt his 
goods and chattels; or againſt his goods and the profits of his 
lands; or: againſt. his goods and the poſefion of his lands; or 
againſt all Eq his body, lands, and 6206 


" 
* 


* - 


eſe ſpecies of execution, is by writ of ca- 

Plas ad ſatisfaciendum*; which diſtinguiſhes it from the former 
, ad. reſpondendum, which: lies to compel an appearance at 

e beginaing of a ſuit. And, properly ſpeaking, this cannot 
ſued out againſt. any but ſuch as were liable to-be taken upon 
the former capias*. The intent of it is, to impriſon the body 
of the - debtor till ſatisfaction be made for the debt, coſts, and 


damages: it therefore doth not lie againſt any privileged per- 


ſons, peers or members of parliament, nor againſt executors or 
rators, nor againſt ſuch other perſons as could not be 

nally. held to bail. And fir Edward Coke alſo gives us a 
ſingular inſtance!, where a defendant in 14 Edw. III. was dis- 
arged from a capias becauſe he was of ſo advanced an age, 

m impriſonamenti ſubire non poteſt. If an action be 

ht inn: an huſband and wife for the'debt of the wife, 
when ſole, and the plaintiff recovers. judgment, the capias ſhall 
iſſue to take both the huſband and wife in execution »: but, if 
igi herſelf, when ſole, and 

g the ſuit ſhe marries, the capiat ſhall be awarded againſt 

„ and not againſt her huſband . Vet, if judgment be 

nd and wife for the contract, nay even 

viour*, of the wife during her coverture, 

the huſband only: which is one of 


Mien. Il. $.7. "log 58 a 
3 ep 12. $78 >; Es Bo and ot TO, Jac. 323. 
. 3 3 Toft. 289. „„ 7 8 5 Cro. Car.. 513. 
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Ma E writ of capias ad ſaticfaciendum is an execution of the 
higheſt nature, in as much as it deprives a man of his liberty, 
till he makes the ſatisfaction awarded; and therefore, when a 
man is once taken in execution upon this writ, no other proceſs 


can be ſued: out againſt his lands or goods. Only, by ſtatute 


21 Jac. I. c. 24. if the defendant dies, while charged in execu- 
tion upon this writ, the plaintiff may, after his death, ſue out 
new. executions againſt his lands, goods, or chattels. The writ 
is directed to the ſheriff, commanding him to take the body of 
the defendant and have him at Weſtminſter, on a day therein 
named, to make the plaintiff ſatisfaction for his demand. And 
if he does not then make ſatisfaction, he muſt remain in cuſtody 
till he does. This writ may be ſued out, as may all other exe- 
cutory proceſs, for coſts, againſt a plaintiff as well as a ran 
vein a judgment is . ers nde | 


* „Wa EN defendant 3 is once in ee opon this nivots, he 


is to be kept in arHa'et ſalva cuſtodia : and, if he be afterwards 


ſeen at large, it is an e/cape ; and the plaintiff may have an ac- 
tion thereupon againſt the ſheriff for his whole debt. For though, 

upon arreſts and what is called meſne proceſs, being ſuch as inter- 
venes between the commencement and end of a ſuit?, the ſhe- 


riff, till the ſtatute & & g W. III. c. 27. might have indulged the Autry thee * 


defendant as he pleaſed, ſo as he produced him in court to an- 
ſwer the plaintiff at the return of the writ: yet, upon a taking 
in execution, he could never give any indulgence ; for, in that 
caſe, confinement is the whole of the debtor's puniſhment, and 
of the ſatisfaction made to the creditor. Eſcapes are either vo- 
luntary, or negligent. Voluntary are ſuch as are by the expreſs 
conſent of the keeper, after which he never can retake his priſoner 
again, (though the plaintiff may retake him at any time) but 

the ſheriff muſt anſwer for the debt. Noaligent eſcapes are 
where the - priſoner eſcapes without his keeper's. knowlege or 
conſent ; and then upon freſh purſuit the detendant may be re- 


P See pag. 279. Stat. 8 & 9 W. III. c. 27. 


13 Rep. 52. 1 Sid. 330. taken, 
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taken, and the ſheriff ſhall be excuſed, if he has him again be- 
ny | forithe eſcaps',/ A reſcue 
r in execution; either going to gaol or in gaol, or a 
will not excuſe the ſheriff. being guilty 
for the eſcape z for he ought. to have ſufficient 
i the power of the 
ſtatute 32 Geo. II. c. 28. if a defendant, charged 
in execution for any debt leſs than 1904, will ſurrender all his 
to his creditors, (except his apparel, bedding, | 
his trade. not amounting in the whole to the value of 10 J.) 
make oath of his punctual compliance with 
er may be di 
in which caſe he 

week; to be paid on the firſt day of every week, and ee 
| ent the ſhall be ed. Let the 

creditor may at any future time have execution 
and goods of the defendant, though never more againſt his per- 
the other hand, the creditors: may, as in caſe ot 
tion for ſeven years) 
in execution 3 debt under 100 /, to 
for their benefit; 
upon he 1s alſo entitled to gh ke diſcharge of his perſon. 


"I 


y ſue out a e againſt 

any were given: * we may remember, ſtipu- 
alternative; that the defendant ſhould, if 

ſuit, ſatisfy the plaintiff his debt and coſts; 

it he Id ſurrender himſelf a priſoner; or, that they 
would pay it for him: as therefore the two former branches of 


\ 


alternative are neither of them complied with, the latter muſt 
place®. In order to which a writ of ſcire fa- 

cias may be ſued out againſt the bail, commanding them to ſhew 
cauſe why the plaintiff ſhould not have execution againſt them 
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+ F.N.B. 130. 5 | » Lutw. 1269 —1273. 


AN 
a 
x 9 


Ch. 26. WA O M e 8. 1 
for his debt and damages: and on ſuch writ, if they ſhew no 
ſufficient cauſe, or the defendant does not ſurrender himſelf on 
the day of the return, or of ſhewing cauſe (for afterwards is not 
ſufficient) the plaintiff may have judgment againſt the bail, and 


take out a writ of Capits ad n or r other” proceſs of 
execution agen them. : 7 


a 2 364.8 Ki 


2. Tur next b ecies of: execution is againſt the goods and 
chattels of the Icferidane ; and is called a writ of fiers facias “, 
from the words in it where the ſheriff: is commanded, quod hers 
faciat de bonis, that he cauſe to be made of the goods and chat- 
tels of the defendant the ſum or debt recovered. This lies as 
well againſt privileged perſons, peers, &c, as other common 
perſons ; and againſt executors or adminiſtrators with regard to 
the goods of the deceaſed. The ſheriff may not break open any 
outer doors*, to execute either this, or the former, writ : but 
muſt enter oeaceibly' and may then break open any inner door, 
belonging to the defendant, in order to take the des. And 
he may fell the goods and chattels (even an eſtate for years, which 
is a chattel real*) of the defendant, till he has raiſed enough to 
ſatisfy the judgment and coſts : ' firſt paying the landlord of the 
premiſes, upon which the goods are found, the arrears of rent 
then due, not exceeding one year's rent in the whole. If part 
only of the debt be levied on a fer; facias, the . my 
have a _ ad Satisfaciendum . the reſidue *, 3 


z 


Ks. A THIRD ſpecies of .Exovition | is by writ of how facias; 
which affects a man's goods and the profits of his lands, by com- 
manding the ſheriff to levy the plaintiff's debt on the lands and 
goods of the defendant ; whereby the ſheriff may ſeiſe all his 
goods, and receive the rents and profits of his lands, till ſatis- 
faction be made to che e X "Lv uſe is now 7 as of * 


— 
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writ; the remedy by elegir, Which takes poſſeſſion of the lands 
themſelves, TOS much more effectual. But of this ſpecies is a 
writ. of execution proper only, to eccleſiaſtics; which i is given 
when the ſheriff, upon a common writ of execution ſued, returns 
that the defendant is a beneficed clerk, not having any lay fee. 
In this caſe a writ goes to the biſhop, of the dioceſe, in the 
nature of a /-vari or fieri facias*, to levy the debt and damages 
de bonis ecelgfiaſticis, which are not to be touched by lay hands: 
and thereupon the biſhop ſends out a /equeſtration of the profits 
of the clerk's benefice, directed to the churchwardens, to col- 
lect the ſame and pay them. to the plaintiff, till the full ſum be 
wife i! 9921 3d 


* 


9 5 a! - — 


5 * * 
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tu is HE fourth ſpecies of execution is by the writ of elegit 3 
which i is a judicial writ given by the ſtatute Weſtm. 2. 13 Edw. I. 
c. 18. either upon a judgment for a debt, or damages; or upon 
the forfeiture of a recognizance. taken in the king's court. By 
the common law a man could only have ſatisfaction of goods, 
 chattels, and the preſent profits of lands, by the two laſt men- 
tioned writs of eri facias, or levari facias; but not the poſſeſ- 
ſion of the lands themſelves: which was a natural conſequence 
of the feodal principles, which prohibited the alienation, and 
of courſe the incumbring of the fief with the. debts. of the 
owner. And, when the reſtriction of alienation began to wear 
away, the conſequence ſtill continued; and no ereditor could 
take the poſſeſſion of lands, but only levy the growing profits: 
ſo that, if the defendant aliened his lands, the plaintiff was ouſted 
of his remedy. The ſtatute therefore granted this writ, (called 
an elegit; becauſe it is in the choice or election of the plaintiff 
whether he will ſuc out this writ or one of the former) by which 
the defendant's goods and chattels are not ſold, but only ap- 
praiſed; and all of them (except oxen and. beaſts. of the plough) 
are delivered to the plaintiff, at ſuch reaſonable appraiſement 
and price, in \ part of ſatisfaction of his debt. If the goods are 


4 Regiftr, orig. 300. ae 22, 2 Inſt. 4. 2 Burn. eccl. law. 329. 
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not ſufficient, then the moiety or one half of his freehold lands, 
whether held in his own name, or by any other in truſt for him*, 
are alſo to be delivered to the plaintiff to hold, till out of the 
rents and profits thereof the debt be levied, or till the defend- 
ant's intereſt be expired: as, till the death of the defendant, 
if he be tenant for life or in tail. During this period the plain- 
tiff is called tenant by elegit, of whom we ſpoke in a former 
part of theſe commentaries 2. We there obſerved that till this 
ſtatute, by the antient common law, lands were not liable to be 
charged with, or ſeiſed for, debts; becauſe by this means the 
connectioñ between lord and tenant might be deſtroyed, fraudu- 
lent alienations might be made, and the ſervices be transferred 
to be performed by a ſtranger ; provided the tenant incurred a 
large debt, ſufficient to cover the land. And therefore, even by 
this ſtatute, only one half was, and now is, ſubje& to execution; 
that out of the remainder ſufficient might be left for the lord to 
diſtrein upon for his ſervices. And, upon the ſame feodal prin- 
ciple, copyhold lands are at this day not liable to be taken in 
execution upon a judgment. But, in caſe of a debt to the 
king, it appears by magna carta, c. 8. that it was allowed by the 


common law for him to take poſſeſſion of the lands till the debt 


was paid. For he, being the grand ſuperior and ultimate propri- 
etor of all landed eſtates, might ſeiſe the lands into his own hands, 
if any thing was owing from the vaſal ; and could not be ſaid to 


be defrauded of his ſervices, when the ouſter of the vaſal pro- : 
ceeded from his own command. This execution, or ſeiſing of 


lands by elegit, is of ſo high a nature, that after it the body of 
the defendant cannot be taken: but if execution can only be had 


of the goods, becauſe there are no lands, and ſuch goods are not 


ſufficient to pay the debt, a capias ad ' Satrsfaciendum may then be 


had after the e/egit ; for ſuch elegit is in this caſe no more in 


effect than a fieri facias*. So that body and goods may be taken 
in een, or land and d goods; 3 but not man, and land too, 
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judgment between ſubject and ſubject i in the dourſe of 
the common law. But 3 Hes £1 


1 
\ 


5. Uron x ſome proſecutions given by ſtatute; as in the caſe 
recognizances or debts acknowleged on ſtatutes merchant, or 
ſtatutes ſtaple; (purſuant to the ſtatutes 13 Edw. I. de merca- 
ribus, and 27 Edw. III. c. g.) upon forfeiture of theſe, the body 
lands, and goods all be taken at once in execution, to com- 
el the payment os the debt. The proceſs hereon is uſually called 
an. extent or extendi facias, becauſe the ſheriff is to cauſe the 
lands, Ec, to be a ppraiſed to their full extended vatue, before 
he delivers them to the plaintiff, that it may be certainly known 
how ſoon; the debt will be ſatisfied*. And by ſtatute 33 Hen. VIII. 
c. 39. all obligations made to the king ſhall have the ſame force, 
and of conſequence the ſame remedy to recover them, as a ſta- 
tute ſtaple: though indeed, before this ſtatute, the king was intitled 
to ſue out execution againſt the body, lands, and goods of his 
accountant: or debtor ! 8 And his debt ſhall, in ſuing out execu- 
tion, be referred to that of every other creditor, who hath not 
obtained judgment before the king commenced his ſuit”. The 
Kin 's judgment alſo affects all lands, which the king s debtor 
at or after, the time of contracting his debt, or wil y 
of his officers mentioned in the ſtatute 13 Eliz. c. 4. bath at or 
after the time of his entring on the office: fo that, if ſuch officer 
of the crown alienes for a valuable conſideration, the land ſh 
be liable to the king's debt, even in the hands of a hone fide 
chaſer; though the money for which he is acco le was re- 


vendor many years after the alienation *; Whereas 


judgments. between ſubject and ſubject related, oven at common 
law, no farther back than the firſt day of the term in which they 
were recovered, in reſpect of the lands of the debtor; and did 
not bind his Sade and chattels; but from the date of the writ 


2 2 


of execution. An y t f frauds, 29 Car, II. 
E. 3 the judgment ſhall not bind the land in the hands of a 


* F. N. B. 131. EO. "heb = Stat. 33 Hen. VIII. e. 29. 
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bona fide purchaſer, but only from the time of actually ſigning 
the ſame ; nor the goods in the hands of a ftranger, or a pur- 


chaſer ®, but eur from the n _ of the writ to the 
ſheriff. . 


THESE are the methods which 'the law of England has 
pointed out for the execution of judgments: and when the 
plaintiff's demand is ſatisfied, either by the voluntary payment 
of the defendant, or by this compulſory proceſs, or otherwiſe, 
ſatisfaction ought to be entered on the record, that the defend- 
ant may not be liable to be hereafter harraſſed a ſecond time on 
the ſame account. But all theſe writs of execution muſt be ſued 
out within a year and a day after the judgment is entered ; other- 
wiſe the court concludes prima facie that the judgment is ſatis- 
fied and extinct: yet however it will grant a writ-of /c:re facias 
in purſuance of ſtatute Weſtm. 2. 13 Edw. I. c. 45. for the de- 
fendant to ſhew cauſe why the judgment ſhould not be revived, 
and execution had againſt him; to which the defendant may 

plead ſuch matter as he has to allege, in order to hew why pro 
ceſs of execution ſhould not be ifſued : or the plaintiff may till 
bring an action of debt, founded on this dormant judgment, 


which was the _ method of revival allowed- by the common. 
um. : | 


In this manner are the foreml cate given by the En uh 
law for all ſorts of injuries, either real or perſonal, adminiſtred. 
by the ſeveral courts of juſtice, and their reſpective officers. In 
the courſe therefore of the preſent volume we have, firſt, ſeen and 
conſidered the nature of remedies, by the mere act of the parties, 
or mere operation of law, without any ſuit in courts. We have 
next taken a view of remedies by ſuit or action in courts : and 
therein have contemplated, firſt, the nature and ſpecies of courts,. 
inſtituted for the redreſs of injuries in general; and then have 
ſhewn in what particular courts application muſt be made for the. 
redreſs of particular i ne or the doctrine of juriſdictions and: 


1 * Skin, Aro: > Co. Lit. 290. : 
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cognizance. We afterwards proceeded to confider the nature and 
diſtribution of wrongs and injuries, affecting every ſpecies of per- 
ſonal. and real rights, with the reſpective remedies by ſuit, which 
the law of the land has afforded for every poſſible injury. And, 
laſtly, we have deduced and pointed out the method and pro- 
greſs of obtaining ſuch remedies in the courts of juſtice: pro- 
ceeding from the firſt general complaint or original writ; through 
all k on ſtages of proceſs, to compel the defendant's appearance; 
and. of pleading, or formal allegation. on the one fide, and excuſe 

or denial on the other; with the examination. of the validity of 
ſuch complaint or excuſe, upon demurrer, or the truth of the facts 
alleged and denied, upon ſue: joined, and it's. ſeveral trials; to 
the judgment or ſentence of the law, with reſpect to the nature 
and amount of the redreſs to be ſpecifically given: till, after 

conſidering the ſuſpenſion of that judgment by writs in the na- 
ture of appeals, we arrived at it's final execution; which puts the 
party in ſpecific poſſeſſion of his right by the intervention of mi- 
niſterial officers, or elſe gives Ry an ample ſatisfaction, either by 
equivalent damages, or by the — of his n who is 
guilty 0 af the i injury compizined. of. 


. 5 Is. care and circuniſpeRtions in [the 8 ecniding that 
no man's right ſhall be affected by any legal proceeding without 
giving him previous notice, and yet that the debtor ſhall not by 
receiving ſuch notice take occaſion to eſcape from juſtice; in 
requiring that every complaint be accurately and preciſely aſcer- 

tained in writing, and be as pointedly and exactly anſwered; in 
clearly ſtating the queſtion either of law or of fact; in deliberately 
reſolving the former after full argumentative diſcuſſion, and in- 
diſputably fixing the latter by a diligent and impartial trial; in 
correcting ſuch errors as may have ariſen in either of thoſe modes 
of deciſion, from accident, miſtake, or ſurprize; and in finally 
enforcing the judgment, when nothing can be alleged to im- 
peach it;--- this anxiety to maintain and reſtore to every individual 
the enjoyment of his civil rights, without intrenching upon thoſe 
of * other individual in the nation, this parental ſalads 
| Which 
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2 pervades our whole legal conſtitution, is the genuine off- 
ſpring of that ſpirit of equal liberty which is the ſingular felicity 
of -Engliſhmen. At the fame time it muſt be owned to have 
given an handle, in ſome degree, to thoſe complaints, of de- 
lay in. the practice of the law, which are not wholly without 
foundation, but are greatly exaggerated beyond the truth. 
There may be, it is true, in this, as in all other departments of 
knowlege, a few unworthy profeſſors: who ſtudy the ſcience 
of chicane and ſophiſtry rather than of truth and juſtice ; and 
who, to gratify the ſpleen, the diſhoneſty, and wilfulneſs of 
their clients, may endeavour to ſcreen the guilty, by an unwar- 
rantable uſe of thoſe means which were intended to protect the 
innocent. But the frequent diſappointments and the conſtant 
diſcountenance, that they meet with in the courts of juſtice, have 
confined theſe men (to the hanour of this age be it ſpoken) both 
in number and reputation to indeed a very deſpicable compals. 


YET ſome delays there certainly are, and muſt unavoidably 
be, in the conduct of a ſuit, however deſirous the parties and 
their agents may be to come to a ſpeedy determination. "Theſe 
ariſe from the ſame original cauſes as were mentioned in exami- 
ning a former complaint 1; from liberty, property, civility, com- 
merce, and an extent of populous territory: which whenever 
we are willing to exchange for tyranny, poverty, barbariſm, 
idleneſs, and a barren deſart, we may then enjoy the ſame diſ- 
patch of cauſes that is ſo highly extolled in ſome foreign coun- 
tries. But common ſenſe and a little experience will convince 
us, that more time and circumſpection are requiſite in cauſes, 
where the ſuitors have valuable and permanent rights to loſe,, 
than where their property is trivial and precarious ; and what 
the law gives them to-day, may be ſeiſed by their prince to- 
morrow. In Turkey, ſays Monteſquieu*, where little regard is 
ſhewn to the lives or fortunes of the ſubject, all cauſes are quickly 
decided : the baſha, on a ſummary hearing, orders. which party 
he pleaſes to be baſtinadoed, and then ſends them about their 
buſineſs. But in free ſtates the trouble, expenſe, and delays of 

1 See pag. 327. | "Sp Lb 6 _ _Joorus 


Gs A ops, 1 mA . Ys : 2 * 2 f 
— woe: — wgy7r ode — — 2 


- 
3 
3 
. 
: 2 


2 0 
— 


2 — 5 
5 

3 * EE 

2 1 
— _ ; 


— 
my : 
2 

3 
LE 3 n 4 
n 1 
. r 3 


= 


424 5 PRIVATE Boox III. 
judicial Proceedings are the price that every ſubject pays for his 
liberty : and in all governments, he adds, the formalities'of law 


Increaſe, in proportion to the value which is ſet on the honour, 
the fortuſs, 'the __ and life of the tubjett. | | 


E R O M theſe orinetpies it might rontdatbly follow, that the 
Englim courts ſhould be more ſubject to delays than thoſe of 
other nations; as they ſet a greater value on life, on liberty, and 
on property. But it is our peculiar felicity to enjoy the advantage, 
and yet to be exempted from a proportionable ſhare of the bur- 
then. For the courſe of the civil law, to which moſt other 
nations conform their practice, is much more tedious than ours; 
for proof of which I need only appeal to the ſuitors of thoſe 
courts in England, where the practice of the Roman law is al- 
lowed in it's full extent. And particularly in France, not only 
our Forteſcue accuſes (of his own knowlege) their courts of 
moſt unexampled delays in adminiſtring juſtice ; but even a 
writer of their own has not ſcrupled to teſtify, that there were 
in his time more cauſes there depending than in all Europe be- 
fides, and ſome of them an hundred years old. But (not to en- 
large upon the prodigious improvements which have been made 
in the celerity of juſtice by the diſuſe of real actions, by the 
ſtatutes of amendments and jeofails ”, and by other more modern 
regulations, which it now might be indelicate to mention, but 
which poſterity will never forget) the time and attendance af- 
forded by the judges in our Engliſh courts are alſo greater than 
thoſe of many other countries. In the Roman calendar there 
were in the whole year but twenty eight judicial or triverbial " 
days allowed to the praetor for hearing cauſes * : whereas with 
us, one fourth ef the year is term time, in which three courts 
| conſtantly ſit for the diſpatch of matters of law; beſides the very 
cloſe attendance of the court of chancery for determining ſuits 


CY 


Tad 86 4. 5 WEED N Otherwiſe called dier  faſti, in quibus 
© Bodin. de Republ. I. 6. c. "IN 5 licebat praetori fari tria verba, do, dice, ad- 
See pag. 406. dico. (Catv. Lex. 285.) | 
17 5 cgpelman of the terms. 5. 4 c. 2. 
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in equity, and the numerous courts of affiſe and nfs prive that 
fit in vacation for the trial of matters of fact. Indeed there is 
no other country in the known world, that hath an inſtitution 
ſo commodious and ſo adapted to the diſpatch of cauſes, as our 
trials by jury in thoſe courts for the decifion of facts: in no 
other nation under heaven does. juſtice make her progreſs twice 
in each your into every part of the kingdom, to decide upon the 

ce of the people themſelves the diſputes of the 


remoteſ 1 . 


thi, 


AN p here. this part of our commentaries, which regularly 
treats only of redreſs at the common law, would naturally draw 
to a concluſion. But, as the proceedings in the courts of equity 
are very different from thoſe at common law, and as thoſe courts 
are of a * ud re and extenſive eee it is in ſome 
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the king in his court of chancery, together with the general pro- 
tection of all other infanti in the kingdom. When therefore a 
fatherleſs child has no other guardian, the court of chancery hath 
a right to appoint one: and, from all proceedings relative thereto, 
an appeal lies to the houſe of lords. The court of exchequer 
can only appoint a guardian ad litem, to manage the defence of 
the infant if a ſuit be commenced againſt him; a power which 
is incident to the juriſdiction of every court of juſtice ©: but 
when the intereſt of a minor comes before the court judicially, 
in the progreſs of a cauſe, or upon a bill for that purpoſe filed, 
8 tribunal enen will take care of mes Property of 


”E 


— 


a. 7 s to ods and. nien i. ab king himſelf uſed formerly 
to commit the. cuſtody of them to proper committees, in every 
particular caſe ;. but now, to avoid ſolicitations and the 1500 
ſhadow of undue partiality, a warrant is iſſued by the king * un 
der his royal ſign manual to the chancellor or keeper of his , 
to perform this office for him: and, if he acts improperly in 
granting ſuch euſtodies, the complaint muſt be made to the king 

| himſelf in council. But the previous proceedings on the com- 
miſſion, to inquire whether or no the party be an idiot or a lu- 
natic, are on the law-fide of the court of chancery, and can only 
be redreſſed . enn by writ of « error in the regular. courſe 
een . ii " n 
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„n E 0 as e e ths the general ee 

back of all charittes ; which he exerciſes by the keeper of his 

. conſcience, the chancellor, And therefore, whenever it is ne- 
| ceſlary, the attorney general, at the relation of ſome informant, 
(who is uſually called the relator) files ex offcio.an information in 
the court of chancery to have the charity properly eſtabliſhed. 
By ſtatute alſo 43 Eliz. c. 4. authority is given to the lord chan- 

| cellor or lord Eeeper, and to che chancellor of the duchy of Lan- 
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But, though this' is done in the petty bag office in the court of 
hancery, becauſe the con on-is there returned, 

_ proceeding at common law, but treated as an original canſe in the 

court of equity. The evidence below is not taken down in wri- 
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ting, and the reſpondent in his anſwer to the exceptions may 
what new matter he. pleaſes upon which they go to proof, 
examine witneſſes in writing upon all the matters in iflue : 
and the court may decree the reſpondenit to pay all. the coſts, 
though no ſuch authority i is given by the ſtatute. And, as it is 
us oonſidered as an original cauſe | 
no eee - peers*, not- 


— 
* 
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not extend to ſome cauſes, ik relief — had i in 2 
equer. No information can be brought, in chancery, for 
miſtaken charities, as are given to the king by the ſtatutes 
s uſes.” Nor can chancery give any 

ct any act to be done by him, or 

y decree diſpoſi g of or acting is property; not even 
where he is a royal uſtee *. Such cauſes muſt be de- 
yer, as a'court of revenue; which 


i 2 Burford v. \ Lenthall Cane: — Cm 24 OR. 1740. Raves wv. Attorn 4 
| general. Canc. 27 Nov. 1741. Lightboun v. 

general. Canc. 2 May, 1743: 
ployed 
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ployed in it's management: unleſs where it properly belongs to - 
| the duchy court of Lancafter, which hath alſo a fimilar juriſ- = 


diction as a court of revenue; and, like the other, conſiſts of: | 
both a court of law and a court of equity, Tr FS Ws 
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Y In all other matters, what is ſaid of the court of equity in ; 
chancery will be equally applicable to the other courts of equity. | 3 
Whatever difference there may be in the forms of practice, it Go 9 18 
ariſes from the different conſtitution of their officers: or, if 4 
they differ in any thing more eſſential, one of them muſt cer- : 
tainly be wrong; for n and juſtice are Rs uniform, and 1 
ought lly to be adopted by them all. 30/1009 BT p25 1 
Lz us next take a brief, but comprehenſive, view of the TTY * 209 « 
nature of equity, as now underſtood and practiced in our >” Tye; „*** 
ſeveral courts af judicature. 1 have formerly touched upon itt | 
but imperfeGly: it deſerves a more complete explication. Vet, eee he _ 
as nothing is hitherto extant, that can give a ſtranger a to- 8 1 
lerable idea of the courts of equity ſubſiſting in England, aas - 
ed from the courts of law, the compiler of theſe ob- __— 
e ſervations cannot but attempt it with diffidence: they, who kn.— a 


then * are too much Li to find time to write ; and "Mb. o "Y 
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Equity then, in it's true and genuine meaning, is the ſouk DO 

and ſpirit of all law:  pofitive law is conſtrued, and rational law: = e 
is made, by it. In this, equity is Hmonymous' to juſtice; in. © 8 
that, to the. true ſenſe and ſound interpretation of the rule. But 3 1 
bb nag 01: 0300 Wo 
traſted to each other, are apt to confound and miſlead us: as if _ 
the one judged without equity, and the other was not bound by 8 _ = 


any law. Whereas every definition or illuftration to be met with, _— -= 
which now draws a line between the two juriſdictions, by ſetting. 1 
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in oppoſition to each other, will be found either 
erroneous, or erroneous to a certain degree. 0 U 
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1 e ie ame. 26449, - A court of equity in England to abate the rigour of the common 
1 e fim. 2-4 law. But no ſuch power is contended for.' Hard was the caſe 
. ge, of ther tort of bond · ereditors, whoſe : debtor deviſed away his real eſtate ; 


I. Tuvs in the firſt place it is ſaid), that it is che buſineſs of 


Ai eee rigorous and unjuſt the ee ich put the deviſee in a better 
A 57” gondition than the heir v: yet a court of equity had no power 
a APA t9 interpoſe. Hard is — common law {till ſubſiſting, that land 
222 deviſed, or deſcending to the heir, ſhall not be liable to ſimple 
Tontract debts of the anceſtor or deviſor*, although the money 
7 be laid out in purchaſing the very land; and that the father 
* ul ſucceed: as heir to the real eſtate of the 
: eq ” > no. relief ; though in both 
os — 11 ſe inſtances the artificial reaſon of the law, ariſing from feo- 
Ao ame has long ago intirely ceaſed. The like may be 
—. 2 of the deſcent of lands to a remote relation of the whole 
2265 co * blood, or even their eſcheat to the lord, in preference to the 
the pare, to demur a, whenever an infant is ſued as tote! 
to. a real action. In all ſuch caſes of poſitive law, 
che courta of equi Y, as wall as the courts of eee with 
l ' hoc quidem e durum 90, ſed ita lex WE . of, 
uity determines according to 
A ſpiri 1g" to the ſtrictneſs of the 
foes er- But alle aka a-court of law” Both, for inſtance, are 
;. E, equally bound, and equally profeſs, to interpret ſtatutes accord- 
ing to the true intent of he 1 | er In egen v. all 
W cannot be foreſeen; or xpreſſed 


pag. 2 9 
des yl Th. 25 . ae . 4, See pag. 300. 2 . n 
Id, ch. 15. pag. 243, 244- ch. 3. Ey 40. 9. 12. . 
Pag: . „„ Lord Kayms, princ. of equ. 177. * 
© Thid, ch. 14. pag. 208. : ; = 


Ch. dT Waonc.s _ 5 
ſome will 1 that will fall within the meaning, though not 
within the words, of the legiſlator; and others, which may fall 
within the letter, may be contrary to his meaning, though not 
expreſſly excepted. Theſe caſes, thus out of the letter, are often 
ſaid to be within the equity, of an act of parliament; and ſo, 
caſes within the letter are frequently out of the equity. Here 
by equity we mean nothing but the ſound interpretation of the 
law ; though the words of the law itfelf may be too. general, too 
ſpecial, or otherwiſe inaccurate or defective. Theſe then are the 
cafes which, as Grotius t ſays, © lex non exacte definit, ſed arbitrio 
« boni viri permittit; in order to find out the true ſenſe and 
meaning of the lawgiver, from every other topic of conſtruction. 
But there i is not a fingle rule of i interpreting laws, whether equit> 
ably « or ſtrictly, that is not equally uſed. by the judges. in the 
courts. both of law and equity: the conſtruction muſt in both be 
the ſame z or, if they differ, it is only as one court of law may 
alſo happen to differ from another. Each endeavours to fix and 


adopt the true ſenſe of the law in queſtion; neither can enlarge, 


e or e that ſeaſe i in a Single title. + 


3. "NN 1 N, it hath 3 ald - „ chat Rnd; 1 and truſt 
are. the proper and peculiar objects of a court of equity. But 
every kind of fraud is equally cognizable, and equally adverted 


to, in a court of law: and ſome frauds. are only cognizable 
there, as fraud in obtajning a deviſe of lands, which is always 


ſent out of the equity courts to be there determined. Many 
accidents are alſo. ſupplied i in a court of law; as, loſs of deeds, 


miſtakes in receipts or accounts, wrong payments, deaths which : 


make it impoſſible to perform a condition literally, and a multi 
tude of other contingencies: and many cannot be relieved even 


in a court of equity; as, if by accident a recovery is ill ſuffered, 


a deviſe ill executed, a contin gent remainder deſtroyed, ora power 
of leaſing omitted in a family ſettlement. A technical zruft in- 


deed, created * che limitation of a. ſecond. uſe, was: forced ir into | 
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urt of equity, im the manner formerly me entioned 15 and thi 
des of trufts, extended by inf rence and conſtruction, have 


peculium in thoſe courts. But 
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_ Ware are other fruſts, "which are cognizable i in a court of law: 
as depoſits, and all manner of bailments ; an 


» A 


eſpecially that im- 
ied contract. ſo 5 beneficial and uſeful, 81 ek under- 


8 Onc 12 mo that a court £ equity i i 
not bound by Wee p. t acts 5 in 


foun 


the judge“, 
zeſt 


our courts of is a laboured 


connected ſyſtem, 0 iſhed rules, and bound down 
| by precedents, from 'W ich they do not depar „although the 

reaſon of ſome, 0: them may Perhaps nabe to « 

Thus, the refufing .4 wife : 

lowing: the huſband h : t the 

bond to be merely a ſecurity | fo or t 


four, if tlie inte- 


7 cent; with 4 clauſe 
per cent, with : 2 


Teſt be regularly paid, and a mortgage at ; 
clauſe of enlargement to five, if the pa 
deferred; ſo that tlie former hall be deemed a conſcientious, the 
latter an unrighteous, n“: all theſe, and other caſes that 

| "ace plainly rules of poſitive law ; ſupported 
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by 
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„ << make the flandürd for the meaſore a chan- 
Om — 163. e eller's foot. What an undertain meaſüure 
would this be! One chancellor has a long 


? +) WA 1 atry than trath, << foot, another a ſhort foot, a. third an in- 
1 For Low, we have-a meaſure, and Know 4 different foot. It is the ſanie thing 1 with 


<< what to truſt to: g to the chancellor coh Htiencte - - 
22 Wage Wee; 22 P. W®", 640. See Vol. II. pag: 337: 
<c and; as that 13-1z ger or narrower, ſo is 2 Salk. 154. 5 . 
* equity. 'Tis all one, as if they ſhould - d 2Vern, 289. 316. 3 Atk. 520. 
1 e only 
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only by the reverence that is ſhewn, and generally very properly 


__ + hewnz to a ſeries of former determinations; that the rule of | = 
- property may be uniform and ſteady. Nay, ſometimes a prece- | __- - 
dent is ſo ſtrictly followed, that a particular judgment, founded | _ 
ow ny circumſtances *, gives riſe to a general —_ 1 3 
In ſhort, if a court of equity in England did really act, as a2 i 
very ingenious writer in the other part of the iſland ſuppoſes it 8 9 
(from theory) to do, it would riſe above all law, either common „ 
or ſtatute, and be a moſt arbitrary legiſlator in every particular . 
caſe. No wonder he is ſo often miſtaken. Grotius, or Puffen- TY 1 
dorf, or any other of the great maſters of juriſprudence, would Dy _—_ 
have been as little able to diſcover, by their own light, the f. 1 
tem of a court of equity in England, as the ſyſtem of a court of 
law.” Eſpecially, as the notions: before-mentioned, of the cha- | 2 "oh 
fracter, power, and practice of a court of equity, were formerly Wee. 
adopted and propagated (though not with approbation of the „„ RY 
thing) by our prineipal antiquarians and lawyers ;' 'Spelenary” * | "6 
Coke“, Lambard?, and Selden i, and even the great Bacon him- 
ſelf. But this was in the infabey of our courts of equity, before | 3 
3 their juriſdiction was ſettled, and when the chancellors them- 5 7 
ſelves, partly from their i ignorance of law (being frequently bi- 1 
ſhops or ſtateſmen) partly from ambition and luſt of power (en- _— 
| couraged by the arbitrary principles of the age they lived in) r 
but principally from the narrow and unjuſt decifions of the court — 
| of law, had arrogated to themſelves ſuch unlimited authority, as _ 
AH hath totally been diſclaimed by their ſucceſſors for now above a 1 85 1 
3 ; century paſt. The decrees of a court of equity were then rather 1 
=_ in the nature of awards, formed on the ſudden pro re nata, with | 1 
more Probity « of intention than knowlege of the arge ; founded 


2 1.8 < See the” caſe. of. Foſter ond Moat, as ads For quae voluag, 5 1 

3 3. with regard to the undiſpoſed mutet et deleat tos Juae videditur gn 1 De „ 

T ̃ » 
4 Quat'in ſummit tribunalibus multi e PRE See pag - 537 (ET Z 


Canons decernunt judices, folus (6 ret txegerit) Arcbeion. 71, 72 //ꝙ0%h“%J“¼yy: _— 
- cobibet cancellarius ex arbitrio; nec aliter de- SS ubi ſupra. | ; 7 | 5 5 5 9 ; „ 
eretis tenetur fuae curiae wel ſui ipfus, gui, > De Augm, Sciur. 1.8, c. 3. | —_ 


\ Wo, 


S0 5 Q 1 
I UV I : . ; 3.8 


for the 
0 


ved (though much 
t that th 
d 


of” <4 ; 
» * e > 
* > £ 
, * : ) 2 
9 8 # * e x = 


tereſt 
n 


In 


/ "0 
g % 5x a 
8 £48 
7 » . 
: 8 752 
— * I 
e 
— £ 
\ < - * 
9 - 4 


2 


— 


ng ori 


oy 


the loan 


e 
4 
* 
3. 
» 
, 
* 
* 
"oy 
- 
* ok 
4 
9 * 
4 
* «. 
4 
* 


* 
2 


ings 


=” 
o { . 8 Wr E 2 
i 8 pe 
* q > 
« | 


roceed 
became 


- 


eir p 


reement 
reſt 


te 


th 
ag 
In 


Eo 


* 2 LE 5. 5 
: A - =» - IP . * 
PPC. oor 4 


Lg WR BT” * 3 
F 


© a 


debt or loan itſelf to be the juſt and true intent” for which, the |  - 
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their anom minded Ingelore till adhered — - 
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nt, according | ; 
for the loan: fo bc light n wi, certai 
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on are in both 
Which they take cognizatice. | 
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— ee ee ind collect it . 8 and; 
8 all. r arge. where the * 
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| dees and au- 
here they exer- 


W H 
_—_— the! canon or bose tans according to: 
| © beſos ae. 


and would both decide accordingly. 
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and upon two other accidental grounds of juriſdiction, 
vere formerly driven into Aren by narrow: deciſions of the 
— rue conſtruction of ſecurities. for money 
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| ; uae re-. 0 See Vol. I. 
a radits. © (Cic. de Leg. J. 3. ad. 461, 467. 
calc} ina 112 13 AO 6) e See Vol. II. 588/573. * 
= See Vol. I. pag. 253. | 1 i. 504. 
» Ricard . Bettenham. Tr. 5 Geo. III. . 463. 
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lent, and the form and effect of a truſt or ſecond uſe; upon theſe 
main pillars hath been gradually erected that ſtructure of Juriſ-. 
prudence, which prevails in our courts of equity, and is in- 
 wardly bottomed upon the ſame ſubſtantial foundations as the 


legal ſyſtem which hath hitherto been delineated in theſe com- 
mentaries; however different they may appear in their outward 


1 TREES the different taſte of their architects. N48 


— * * 


11 AK D, firſt, as to 6 mode of proof. When facts, or their 
leading circumſtances, reſt only in the knowlege of the party, a 
court of equity applies itſelf to his conſcience, and purges him. 
upon oath with regard to the truth of the tranſaction; and, that 
being once diſcovered, the judgment is the ſame in equity as it 
would have been at law. But, for want of this diſcovery at law, 


the courts of equity have ac a concurrent juriſdiction with 
every other court in all matters of account *. . As incident to 


_ 


of perſonal afſets . conſequently of . debts, legacies, the diftri- 
' bution of the reſidue, and; the conduct of executors and admi- 
niſtrators *. As incident to accounts, they alſo take the concur- 
rent juriſdiction of tithes, and all queſtions relating thereto ; 
cf. all ere in pa ys and 9 8 other mercantile tranſ- 
f s, and agents“. It 
would 65 endleſs to- paint out all the ſeveral avenues in human 
_— 2863 in this commercial ages which lead to or end in ac- 
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FROM the ſame fruitful ſource, the compulſive diſcovery upon 
dts the courts of equity have acquired. a juriſdiction over al- 
moſt all matters of fraud* ; all matters in the private knowlege 
of the party, which, thou gh concealed, are binding in conſcience; 
and all judgments at law, obtained " gb ſuch fraud or con- 
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in executory agreements. A e 
them to be carried into ſtrict execution, 
r or impoſlible, in of giving da- 
mar nd hence a fiction is eſta- 


be conſidered as being 
e done , and ſhall relate back to the time when it ought 


to have been done originally: and this fiction is ſo ap pur- 
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form a certain re- 

ar injuries, a court 

to prevent them 

d at law, in a 

_ great: multiplicity of. actions, A court ot ty: umes a juriſ- 
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diction, to prevent. 'the expenſe and vexation of endleſs litig: 
and ſuits*. In various kinds of frauds: it aſſumes a concurrent 
juriſdiction, not only for the ſake of a diſcovery, but of a more 
extenſive and ſpecific W. as by ſetting aſide fraudulent deedss, 
decreeing re- conveyances , or directing an abſolute conveyance 
merely to ſtand as a ſecurity. And thus, laſtly,” for the ſake 
of a more beneficial and complete relief by decreeing a ſale of 
lands *, a court of equity holds plea of all debts, incumbrances, 
and cha os, that may affect it or iſſue thereout. . 32s 


* Me 4 g *, 
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+ Tux true conſtruction of ſecurities for money lent is an- 
fountain of juriſdiction in courts of equity. When they 

held . penalty of a bond to be the form, and that in ſubſtance 
it was only as a pledge to ſecure the repayment of the ſim Bona 
fide advanced, with a proper compenſation for the uſe, they laid 
the foundation of a regular ſeries of determinations, which have 
| of perſonal pledges or ſecurities, | and are 

le to mortgag orion property. The mortgagor 

gee: of the money lent 

t this wine is un u transferred, and the 


* is barred from eee if, when called upon by 
mortgagee, he does not redeem within a time limited by the 

court; or he may when out of poſſeſſion be barred by length of 

time, by analogy, to the ſtatute of limitations. 
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285 Tu x form of a truſt or ſecond uſe gives the courts of equity 
an excluſive ae as to thy ſubje&-matter of all ſettlements 
de | all the long terms created in the 
complicated mode of conveyancing. This i is a very am 
of juriſdiction: but the truſt is governed by very 
the lame rules, as would govern the eſtate in a court of law, if 
ar poſitive ſyſtem el 
1 1 Vern. 308. Prec. Chen. 261. 1 P. Vern. 237. i 
_ Wau, 672. Stra. 404. 3 12 Vern. 84. 
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e courts' of equity, the d 
to as great a certainty as chat of leg: 
of the common Jaw. If RI Ret DI, TOT'y 70 21 a 


Tus x are the principal (for I omit the minuter) grounds of 
4 Juriſdiction at preſent exerciſed in our courts of Equity : 
| differ,” we ſee, very confi the noti 
tained by ſtrangers, and even by thoſe courts k 
they arrived to maturity; as appears from e er laid 
_ _ down, and the jealouſies entertained of their abuſe, by our early 
juridical writers cited in a former * page; and which have been 
"imp licitly received: and handed down by ſubſequent 'compilers, 
without! attending to thoſe gradual acceſſions and derelictions, by 
which in the courſe: of a century this river hat 
. ſhifted it's channel. mbard i in particular, 3 in the reign 
i; ys it down”, , that «equity ſhould not be 
3 "up ea but only. ! d extraordinary matters: and 
«« that''a gooc ate authority i in every 
| at all be Fain ay fore kim; upon whatſoever 
e ſuggeſtion ; and thereby both overthrow the rity of the 
i courts of common law, and brin g upon men ſuch a confuſion 


8. 


* and uncertainty,” as: hardly any man ſhould know- or how. 
0 long to hold E den | certainly, if a 
court of equity were fill at fea and floa n the occaſional 


"tain of bob e in eyery particular Lates Alis biene, 
at would ariſe from this uncertainty, would be a worſe evil than 
. ſhip that could follow from rules too ſtrict and inflexible. 
wers would have become too arbit ave been endu- 
in a country like this“, which boaſts of deing governed in all 
reſpects by law and not by will. But ſince the time when Lam- 
d wrote, a great and eminent lawyers v, who have ſuc- 
ceſſively held the great ſeal, have by degrees erected the ſyſtem 
of relief adminiſtred by a court of equity into a regular ſcience, 


„„ See pag. 53, 54.55. : 
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which cannot be attained WOES 8 and experience, any more 
than the ſeience of law: but from which, when underſtood, it 
may be known what remedy a ſuitor is intitled to expect, and by 


what mode of ſuit,” as readily and with as much Preciſion, in a | 
court of equity as in a court of law... . 


Ir were much to be wiſhed, for the fake of certainty, peace, 
and juſtice, that each court would as far as poſlible follow the 
other, in the beſt and moſt effectual rules for attaining thoſe de- 
firable ends. It is a maxim, that equity follows the law; and in 
former days: the law has not ſcrupled to follow even that equity, 

which. was laid down by the. clerical chancellors, Every one, 
who i is converſant in our antient books, knows that many valuable 
improvements in the ſtate of our tenures (eſpecially in leaſeholds 
and copyholds ) and the forms of adminiſtring juſtice l, have 
ariſen from this ſingle reaſon, that the ſame thing was conſtantly | 
effected by means of a ſubpoena in the chancery. And ſure there 
cannot be a greater ſoleciſm, than that in two ſovereign inde- | 
zendent courts, eſtabliſhed in the ſame country, exercifing con- 
current. juriſdiction, and over the ſame ſubject-matter, there 
ſhould exiſt in a ſingle inſtance two different rules of Property» 
ih with: or eee _— 7-7 
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Ir would carry me beyond the bounds of my preſent pur- 
poſe, to go farther into this matter. I have been tempted to go 
ſo far, becauſe the very learned author to whom I have alluded, 15 
and whoſe works ag given exquiſite pleaſure to every contem- 
plative lawyer, is (among many others) a ſtrong proof how eaſily 
names, and looſe or unguarded expreſſions to be met with in the . 
beſt of our writers, are apt to confound a ſtranger; and to give | 
him erroneous ideas of ſeparate. juriſdictions now exiſting in 
England, which never were ſeparated in any other country in the 
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univerſe. It hath alſo afforded me an opportunity to vindicate, 
en the one band, the juſtice of our courts of law from being „„ 
4 Gilbert of ejedm. 47 2 Bar: Abr. 160. 'f ger pag. 200. Fi | 15 . 13 : 5 
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or impertinent, ſu 
ut, al the defendant ſhall have his coſts ; 
to be paid by the counſel who figned the 


” * 1 


| Wurn bill i is filed in the office of the ſix clerks, (w 
were all in orders; and therefore; when the conſtitution = 

i of eee r to alter, a law Was s made to permit them to | 
y, the bill is , if an injunction be 
had at various f 
the cireumſtanc of the 


to 
tian 


comes in, the injunction can only be con 


court will grant an injunction imme- 

s put in his ep 
order concerning it: and, | 
5 whether it ſhall then be Jifſobved 


W 


es of ee bene 
- The firſt of which is an at- 


Stat. 14 8 15 Hen. VIII. . 
A tachment, 


dant non — chen an attachment es one ig 
CO iſſues; which, beſides the ordinary form of attachment, directs Z 
5 the ſheriff! that he cauſe public proclamations to be made, 

| to ſummon the defendant, upon his al- —_— 
anſwer. - 1 s be alſo re- 
ſtill ſtands out in contempt, 


4 - 


em ee, and 


8 of rebellion 18 aivarded againſt him, for not obeying 
8 | | four com- 
Sy : ed to-attach | : 
5 tain, as a rebel 
i e 85 : | 
—_ ./.-___ them, ſubject to the order of the court. | 
„„ | icholas Bacon, | | 
1 855 queen Elizabeth; before which 
bl | dd in enforcing it's proceſs. and 
. 1 queſtration iſſued, s 0775 2 
F „„ at the ſequeſtration | 
oe I ing in the de- 
ä proceſs, he is to 
„ be d to the | he puts in his 
WE: appearance, or anſwer, or r performs whatever. s proceſs i is 
—_ OOO 


78> 


Pg 


RONGS 

iſſued to enforce, and alſo clears his contempts by paying the 
coſts which the plaintiff has incurred thereby. For the fame kind 
of proceſs i is iſſued out in all ſorts of contempts during the pro- 
greſs of the cauſe, if the Parties in any point refuſe or r neglect to 
obey the order of the court. e 9B 2 tl 
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Tur proceſs againſt a body corporate is by diſtringar, to diſ- 
trein them by their goods and chattels, rents and profits, till they 
| ſhall obey the ſummons or directions of the court. And, if a peer 
is-a defendant, the lord chancellor ſends a letter mifffve to him to 
requeſt his appearance, together with a copy of the bill; and, if 
„he neglects to appear, then he may be ſerved with a Hen 5 
" and, if he continues ſtill in contempt, a ſequeſtration iſſues out 
immediately againſt his lands and goods, without any of the 


meſne proceſs of attachments, &c, which are directed only 
againſt the perſon, and therefore cannot affect a lord of parlia- 
ment. The ſame proceſs iſſues againſt a member of the houſe 
of . commons, exce only that the lord chancellor ſends- him no 
letter EF„„ 01 1 gh PDT 2 10 ORD ng} 
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Tur ordinary proc before - mentioned cannot be ſued out, 
til after ſervice of the ſubporna, for then the contempt begins ; 
otherwiſe he is not preſumed to have notice of the bill: and 

by abſconding to avoid the ſubpoena, x defendant 
might have eluded juſtice, till the ſtatute 5 Geo. II. c. 25. 
Which enacts that, where the defendant cannot be found to be 
ſerved with proceſs of ſubpoena, and abſconds (as is believed) to 
avoid being ſerved: therewith, a day ſhall be appointed him to 
appear to the bill of the plaintiff; which is to be inſerted in the 
London gazette, read in the pariſh church where the defendant 
laſt lived, and fixed up at the royal exchange: and if the de- 
fendant doth not appear upon that days the bill ſhall be taken 
Les can J. ß Wt DT Wot go 
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4 Bo r if the defendant appears. regularly, and takes a copy of 
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of proof. Formerly this was done in thoſe courts with com De _ 
gators, in the ner of our Waging of law: but this has = 
been long diſuſed; and inſtead of it 12 preſent kind of purgati- 0 = 
tion, by the ſingle oath of the party himſelf, was introduced. 1 
This oath was made uſe of in the ſpiritual courts, as well in &i- — . 
minal caſes of ecclefiaftical cognizance, as in matters of civil | 3 


* "8 
8 SY 
. * 


right: and it was then uſually denominated the bath ex c, vs 7 f I 


whereof the high commiſſion court in particular made a moſt 5 1 
extravagant and illegal uſe; forming a court of inquiſſtion, in. 55 
which all perſons were obliged to anſwer, in caſes of bare ſul- | N =—_ 
picion, if the commiſſioners thought proper to proceed apditift | - 
them ex officio for any ſuppoſed ecclefiaſtical enormities. But. uvhen | | 
the high commiſſion court was aboliſhed by ſtatute WOOL: 

c. 11. this oath ex 


* 
* 
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officio was aboliſhed with it; and it is alſo 1 


enacted by ſtatute 13 Car. IT. ſt. 1. C. 12. “ that it ſhall not be 8 wn 
« lawful for any biſhop or eccleſiaſtical * judge to tender to to any | 4 
«« perſon the oath ex officio, or any ther 9 whereby the party \ ” 
% may be charged or compelled to confeſs, accuſe, or purge him | Ds __ 
es ſelf of any criminal matter.” But this does not extend t 6 oaths. | _ 


in a civil fuit, and therefore it is till the practice both in the — 
ſpiritual courts, and in equity, to demand the perſonal anſwer- . =_ 
of the party himſelf upon oath. Yer if in the bill any queſtion. 3 — 
be put, that tends to the di covery of any crime, the defendant Ten 


40 of + FLY ; n « 
may thereupon demur, as was before obſerved, and may refult 5 | WE, 
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11 the defendant lives within twenty miles of London „ he 1 
wa be ſworn before one of the maſters of the court ; "if far- 5, | 1 
ther off, there may be a dedimus poteſtatem or commiſſion to take: | „ 
his anſwer in the country, where the commiſſioners adminiſter 3 - , 
him the uſual oath; and then, the anſwer being! ſealed up, either I | © ..: 36, 


? 


one of the commiſſioners carries it up to the court; or it is leit | By 3 
by a meſſenger, who ſwears he received it from one of the com „ 15 3 3 
miſſioners, and that the ſame has ndt been opened or altered __ 


— 
C 


fince he received it. An anſwer muſt be ſighed by counſ@," —_ 1 
muſt either deny or confeſs all the material Parts of the bill; I r 
N—— 1 1 by „ or Ca _ 
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x "dd gy et is, juſtify y 
1 1. If. one of theſe is not done, the eg may b 
for 1 cic the defendant be compelled. 
more ſufficient an Ger r. A defendant cannot ray any thing! in 
this his anſwer, but to be diſmiſſed the court: if he has any 
relief to againſt the plaintiff, he muſt do it by an original 
OWN, which 1 is called. a erg .. 


it in, the plaintiff, upon pay 
d his bill, either by adding new, parties, or new mat- 
ter, or both, upon the new lights given him by the defendant; 
and the defendant is obliged: to anſwer afreſh to ſuch amended 
bill. | But this muſt be before the plaintiff has replied to the de- 
fe dant's 8 anſwer, whereby the cauſe is at iſſue; for afterwards, 
W matte 8, which did not exiſt before, he mult ſet 


the ſuit is abated Io the. 
"dr? to ſet the proceedin 
remain at a Ita: | 
| Where a perſon a who. owes A a debt. or rent to.one of the parties in in 
ſuit, but, he. knows not to which, 


ment. n th 32 caſe it wy hed th a — the _ 125 he paid 
into court. for the benefit of ſuch of the parties, to whom upon 


hearing the court ſhall decree it to be due. But this depends 
upon eee 5 5 and the plaintiff muſt alſo annex an da- 
vit to hi that he does not collude with either of 


* 
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bearing of the cauſe upon bill and anſwer. o 

"caſe he mu take the defendant's anſwer to bes true i in nr 
point. Otherwiſe the courſe is for the plainti to reply 
rally. to the anſwer, averring his bill to be true, certain, and ſuf- 
_ ficient, and the defenc ant's anſwer to be dis ectly the reverſe ; 
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which he is ready to prove as che court ſhall award: upon. which "I 
the defendaat rejoins, averring the like on his ſide; which is 
joining iſſue e facts in diſpute. To prove which facts is 


the next. concern. $021.31, 00h: ele 1 t on 

Tx Is is done by examination of witneſſes, and taking their 
 depofitions in writing, according to the manner of the civil law. | 
And for that purpoſe: interrogatories are framed, or queſtions in 
writing 3 Which, and which only, are to be propoſed to, and 


of, the witneſſes in the cauſe. Theſe interrogatories muſt 


be ſhort and ent; not leading ones; (as did not you ſee 


« this; or, did not you hear that?) for if they be ſueh, the 
ofitions taken thereon will be ſuppreſſed and not ſuffered. to | 

be read- For the purpoſe of examining witneſſes in or near 

London, there is an examiner's office a inted; but, for evi- 

dence who live in the country, a commiſſion: to examine wit- 

neſſes is uſually granted to four commiſſioners, two named of 

each ſide, or any. three or two of them, to take the depoſitions 

there. And if the witneſſes reſide be ſea, a commiſſion may; \, 

be had to examine them there upon their own oaths, and (if fo- 

reigners) upon the oaths of ſkilful interpreters. And it hath been 

held?. that the depofition of an heathen: who believes in the ſu- 

preme! being; taken by commiſſion in the moſt ſolemn; manner 

acvprding to: the: cuſtom. of his own country, may be read in 

evidence, i. 16 9016030721 bis 
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erys and their cler 
The witneſſes are compellable by procels of 
courts of common law, to | appear and ſu to examination. 
poſitions are taken, they are tranſmitt 
urt with the ſame care th: the anſwer of a deftndant i is 
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Ir witneſſes to a diſputable fact are old and infirm, it is very 
uſual to file a bill to perpetuate the teſtimony of thoſe witneſſes, 
although no ſuit is depending; for, it may be, a man's antago- 
niſt only waits for the death of ſome of them to begin his ſuit. 
This is moſt frequent when lands are deviſed by will away from 
the heir at law; and the deviſee, in order to perpetuate the teſ- 
timony of the witneſſes to ſuch will, exhibits a bill in chancery 
againſt the heir, and ſets forth the will verbatim therein, ſug- 
geſting that the heir is inclined to diſpute it's validity: and then, 
the defendant having anſwered, they proceed to iſſue as in other 
caſes, and examine the witneſſes to the will; after which the 
cauſe is at an end, without proceeding to any decree, no relief 
being prayed by the bill: but the heir is intitled to his coſts, 
even though he conteſts the will. This is what is uſually m meant 

Proving a will OY. ETD O11 | 


the eie each may be e ed nga A parſe to 7 3 
after which they are open for the inſpection ef all the parties, 
and copies may be taken of them. The cauſe is then ripe to be 
ſet down for hearing, which may be done at the procurement of 
the plaintiff, or defendant, before either the lord chancellor or 
the maſter of the rolls, according to the diſcretion of the clerk 
in court, regulated by the nature and importance of the ſuit, and 
the arrear of cauſes depending before each of them reſpectively. 
Concerning the authority of the maſter of the rolls to hear and 
determine cauſes, and his general power in the court of chancery, 
there were (not many years fince) divers queſtions and diſputes - 
y agitated ; to quiet which it was declared by ſtatute 
3:Geo. II. c. 30. that all orders and decrees by him made, ex- 
cept ſuch as. by the courſe of the court were appropriated to the 
great ſeal alone, ſhould be deemed to be valid; ſubject never- 
theleſs to be diſcharged or altered by the lord chancellor, and ſo 
as they ſhall not be l till the ſame are ſigned by his lord- 
8 ſhip. Either party may be ſulpoena d to hear judgment on the 
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day ſo fixed for the hearing: and then, if the plaintiff does not 
attend, his bill is diſmiſſed with coſts; or, if the Aae makes 
default, a decree will be made againſt him, which will be final, 
unleſs he pays the plaintiff's oft of attendance, and ſhews good 
cauſe to the contrary on a day appointed by the court. A plain- 
tiff's bill may alſo at any time be diſmiſſed for want of proſecu- 
tion; which is in the nature of a nonſuit at law, if he ſuffers 
three terms to elapſe without — forward in the cauſe. 


Wy HEN 3 are Dy cauſes, on a croſs bill filed by the de- 
fendant againſt the plaintiff in the original cauſe, they are gene- 
rally contrived to be brought on together, that the fame hearing 
and the ſame decree may ſerve for both of them. The method 
of hearing cauſes in court is uſually this. The parties on both 
ſides; appearing by their counſel, the plaintiff's bill is firſt open- 
ed, or briefly abridged, and the defendant's anſwer alſo, by the 


junior . counſel on each fide : after which the plaintiff's leading 


counſel ſtates the caſe and the matters in iſſue, and the points of 
equity ariſing therefrom : and then ſuch depoſitions as are called 
for by the plaintiff are read by one of the fix clerks, and the 
plaintiff may alſo read ſuch part of the defendant's anſwer, as he 
thinks material or convenient*: and after this the reſt of the 
counſel for the plaintiff make their obſervations and arguments. 
Then the defendant's counſel. go through the ſame proceſs for 
him, except that they may not read any part of his anſwer ; 
and the counſel for the plaintiff are heard in reply. When 
all are heard, the court pronounces the decree, adjuſting every 
point in debate accordin g to equity and good conſcience; which 


decree being uſually very long, the minutes of it are taken 


down, and read openly in court by the regiſtrar. The matter 
of coſts to be given to either party, is not here held to be a point 

of right, but merely diſcretionary (by the ſtatute 17 Ric. II. 
c. 6. ) according to the circumſtances of the caſe, as ty appear 


' 
2 On a trial at law if the plainti® reads of it io een rue 


any part of the defendant's anſwer, he muſt defendant's teſtimony, and ee the whole | 


Ls OEMS for by reading any of his anſwer evidence. |. 1 
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a 3 And yet the Na. 
'F ſeems expreſſly to beer, that as! well da- 
be given to the 


* 


=P 


final, 0 or con- 

| | is 1 ren con- 
troverted, this court is ſo ſenſible of the deficiency of trial by 
wri ions, that it will not bind the parties thereby, 
the matter to be tried by jury; eſpecially ſuc 

e will or r A is the 


1 with the defendant, that A. was heir 
then avers that he is ſo ;-and brings his action 


defendant allows the wager, but avers that A 

thereupon that iſſue is jsined, which 

directe of chancery to be trieck: and: thus the verdict of 
e at law determines the fact in the court of equity. 
iſſues ſeem; borrowed from the: onſio judicialis of 


s. and Wa to ſave much time an 
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a cauſe, as whether, | y; the rds of a il Aa eſtate for life or 
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in tail is created, or -whiether a future intereſt deviſed by A teſta- 
tor ſhall operate as à remainder. or an executory deviſe, it is the 
practice of tflis court to refer it to the opinion of the judges of 
the court of king's bench, upon a caſe ſtated for that purpoſe ; 

wherein all the material facts are admitted, and the point of law 
is ſubritted to their deciſion: who thereupon hear it ſolemnly 
argued by counſel on both fides; and certify their opinion to the 


chancellor. And "upon ſuch certificate the | decree is uſually 
wane 


An OTHER : hog alſo rde the completion of decrees. 
Frequently long accounts are to be ſettled, incumbrances and 
debts to be enquired into, and a hundred little facts to be cleared 

„before a decree can do full and ſufficient Juſtice. Theſe 
matters are always xd the decree'c on the art heating referred to a 
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laſt fy years: and then he i to report the fact, as it appears 
to him, ts the court. This report may be excepted” to, diſ- 


proved, and over-fuled'; or otherwife is ' confirmed, and tnade 
„ order of che court. 
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Warn all uns "it are e ineck and ſited; and alt elch to 
the maſter ended; the eſs 1s again brought to hearing upon 
the matters of equity reſerved ;- and a final decree is made: the 
performance of Which is inforced (if neceſſary) by commitment 
& -the per! bn or ſe queſtration of the party's eſtate. And if by 
er Ather party thinks hire 
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I ; whether it was heard be- 


fore} bis . or any of the junges fitting for him, or befor 


the maſter of the rolls. For whoever may have heard the cauſe, 
it is the-chatcellor's decree, and muſt be figned by him before it 
is entolled® // which is done of courſe unleſs'a Teheafing be de- 
fired. Every petition for a rehearing muſt be ſigned by two co 


ſel of character, uſually ſuch as hàve been concerned in hs 


{ 


cauſe, 9 that they apprehend the cauſe is 50 to be 


* Stat. * II. e. 30. See pag: 450. 
N 


f aggrieved, he may pe- ; 


* Ubether read before or not, is now admitted to be read: 
uſe it is the decree of the chancellor himſelf, who only now 

fits to hear reafons why it ſhould not be enrolled and perfected ; 
at which time all omiſſions of either evidence or argument may 

; be ſupplied . But, after the decreo i is once ſigned and enrolled, 
it cannot be reheard or rectified, but by bill of review, or by 
appeal to the houſe of lords. N WB: tn 
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A B1LL of review may be had upon apparent error in judg- 
mente een on 1 the face. of the decree; or, by ſpecial leave 
m. the diſcovery of new: matter or 
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ſbly be, had; or uſed at the time 


which. might have been uſed 
und for a bill of review. 
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appeal to pa that is, + of lords, i is 

dernier reſort of the ſubject who thinks 
by any interlocutory order or final in, in this court : f 
and it is ee by petition to the houſe of peer 5 and not by 
Sitio i ald“ to have begun in 18 Jac. I. and cer inly, the firſt 
petition, which bear in the records of parliament, was pre- 
ferred in that year ?; and the firſt that was heard and determined 
6 | heal. was preſented in 
20ntNs © dth, levelled againſt the lord keeper Ba- 
con for ace Jo other miſbehaviour. It was afterwards 
warmly u ee by the houſe of commons in the reign of 
| But this r is now at reſt* : it being 
reaſ n of all nank 15 that, when the courts of 


cauſes of — "$4 


© Gith. Ner- 151, 1%. 50. 3-11, 1s Der. Py 
4 Com. journ. 13 Mar. 1904. Com. journ. 19 Nov. 1675, Ge. 
Lord's; journ, 23 Mar, 1620. CE a Show. Parl. C. 81. 
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h. 27. WrnoenGs 488 
ceſſary, as a writ of error from the judgment of a court of law. 
And, upon the ſame principle, from decrees of the chancellor 
relating to the commiſſioners for the diſſolution of chauntries, 
Cc, under the ſtatute 37 Hen. VIII. c. 4. (as well as for charit- 
able uſes under ſtatute 43 Eliz. c. 4.) an appeal to the king in 
parliament was always unqueſtionably allowed. But no new 
evidence is admitted in the houſe of lords upon any account, for 
this is a diſtinct juriſdiction“: which differs it very conſiderably 
from thoſe inſtances, wherein the fame juriſdiction reviſes and 
corrects it's own acts, as in rehearings and bills of review. For 
it is a practice unknown to our law, (though conſtantly followed 
in the ſpiritual courts) when a ſuperior court is reviewing the 
ſentence of an inferior, to examine the juſtice of the former de- 
cree by evidence that was never produced below. This is the 
general method of proceeding in the courts of equity. 


1 Duke's char, uſes, 62, & Gilb. Rep. 155, 156. 
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THE END OF THE THIRD BOOK. 
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1d hold full right to the ſaid Willian Kent of obe meſ- 
e and twenty acres of land with the appurtenances in Dorcheſter 
county, of which Richard Allen deforces him, hath been 
ſaid Willoughby earl of Abingdon; Vet, for that the 
| faygurethy"qhe ſa Richard Allen 
th elayed jo do full right according tc 
e exigence o the ſaid writ, I command yo 
lord the king, firmly enjoining, that in your pro 
- the court baron of the f id Willoughby ear b. or- 
cheſter aforeſaid, and take away the plaint, which how 1 b * the 
ſaid William Kent and Richard Allen. by the faid writ, into my county 
court to be next. holden, and ſermon by gpod ſummoners the ſaid 
y county court on Monday the fourth 
holden, to anſwer to the faid William Kent 
. there then the ſaid plaint, the ſummoners, and this prece 


Winti Kent | 
and twenty acres 'of land with the 1 . e 


he ſummoners and this writ. | Witneſs ourſelf at Wel. 
ear of dur reign. 


3... e W 
* W 
a 


4 


* NES n 
po 


IE. 


— + 


hall give you ſecurity of proſecuting his N. 1 CO. 
ſumm gerd the {aid Richard. 2 
he morrow of All Soul 
3 to ſhe | He I done it. - And have you there the fim-. oO 

= moners and it. Ww Gurſelf at Weſtminſter, the twentieth 1 
ay | year of our Pan Fe ien by 
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| at Weſtraltſter, of the | 
rej of the ord 
of Greas Bri, Francs F =” 


"the! appurtchances; in N age fee. 


acht, 


| | me of pence; in the fire of the enen the elt kits 
| . Seat Belt, by raking che el | 
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y. of. 7 5 tene ments aforeſaid": th the appurtehances, : 
and right, Se; becauſe he faith, that he hi was ſeiſec Fa he. 
| kenements aforeſaid, with the nf de" in his demeſne as of fee 
t, in the time of peace, in the time of the ſaid lord Gon 
| late king of Great Britain, by ta 1. the eſplees f to 
the i 4 Sc. And that ſuch is is right, e is prepared to prove 
by the body of his ee Henr [Eon T name, Who is 
preſent here in court 
manner ſoever the court of 
owe 3 and if any mikhane 
ad) he. 


the ſame George Rum 
15 the ſaid Henry Broughton: 3 
if they 2 2 any 
Ain is. caſe; .v | N 
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Ja, it is 
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YL arles ( ter; and the ſaid Hen 

of battel, to wit, Reginald Read and 8 

TY here bien e en te he Wil dent 
Allen, to wit, on the motrow of faint Martin 


das well of the fd William Ng os as of Ede 
it is s. commanded | 


George Rumbold findeth Pledges of battel, 


Broughton 


eld, 5 e aid 

erſons like- 

competent armour. "as 
7. ac dre waged i it. 


len, "at 1 T othill near the city 
of Middleſex, to wit, on the morrow « of 
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well ofthe faid: William as of FA aforeſaid Richard. And it is 8 : 
ed, that each of them have then there his champion, armed in the form 
_ aforeſaid, ; ready N oy the battel aforeſaid, | Ha that their bodies in 
the mean, time, & Which day here, to wit, at Tothill aforeſaid, 
comes the ſaid Rickar en hy his. Attorney aforeſaid, and the faid 
George Rumbold and 1 4255 Broughton. in their proper perſons like- 
vile come, ſufficiently furniſned with competent. va as becomes 
them, ready to; make the battel aforeſaid, as they before had waged 
it, And the ſaid William Kent being ſolemnly. called wh not come, Pluinif 
nor hath proſecuted. his writ aforeſaid. Therefore it is conſidered, thar t. 
the ſame William and his pledges of proſecuting, to wit, John Doe 
and Richard Roe, be in mercy for his falſe complaint, and that the 
— Richard go thereof without a day, &c, and alſo that the ſaid Fical Jugmenr,. 
Richard ®, hold the tenements aforeſaid with the appurtenances, to 0m. 
rs, mit“ of iþ the Fd Ville yg his Ri for. ever, 2 
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3 40 the faid. Richard Allen, by Peter Jones his ene; REM 

comes and defends the right of the ſaid William Kent, and his ſeifin; 
when, &c. and all, Cc, -and;whatſoever, &c, and chiefly of the te- 
nements "aforeſaid with the appurtenances, as of fee , anc right, G, 

and puts himſelf upon. the grand aſſiſe of the lord the king, and 

5 Pray $. recognition to be made, whether he himfelf hath greater right vn. 

f W 5 old. the tenements aforeſaid with the appurtenances. to him and 

Eelrs, 
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as. tenants thereof as 4 now: holdeth them, or the ſaid Wil- 
am to have the ſaid tenements with the appurtenances as he above 
1 demandeth them. And he tenders here i in court ſix ſhillings and eight · Tender of d. 
pence to the uſe of the lord rhe now king, Sc, for that, to wit, i * 0 
| be inquired af the time lo f the ſeiſin alleged by the demandant.] 
And he therefore prays, that it may he inquired by the aſſiſe, whe- 
K the laid William Rent was ſeiſed of the —— aforeſaid with 
the ap 50 enances in his demeſne as of fee in the time of the ſaid 
herd the 2 2 221 the firſt, as che ſaid William in his demand 
— ath alle . Therefore it is commanded the ſheriff, that he Summons of the- 
ſummon. by. 1 four lawful knights of his county, girt n - 
with ſwords, that they be here on the octaves of faint Hilary n 5 = 
f coming, to make election of the aſſiſe aforeſaid.” The ſame day is 
wen as well to the ſaid William Kent as to the ſaid Riehard Allen, 
Se. At which day here come as well the ſaid William Kent 
as the faid Richard Allen; and the ſheri , to wit, fir Adam Alſtone 
knight now. returns, that he had ca "to be ſummoned Charles-geurs © 
e Randal Wheler, Toby Cox, and T homas ee | 


— 


Enn. Hilar 


Py” 


8 
4 


waa. 


PC 


— 


1 5 + 


1 Docter, Chriſtopher | | 
_ Kirby, gentlemen, good andlawful men of the county aforeſaid, who 
_neither are of kin to the ſaid William Kent nor to the ſaid Richard 


* 


n, to make recognition of the grand aſſiſe aforeſaic 
it is commanded the ſheriff, that he cauſe them to come here fi 


heits, as he demanderk the fame, than 
| Allon+to hold the fame 8e he non ** 
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the grice of God of | 
i BR of the faith, and ſo b 89 fie tf: 


5 af js ns | | lat he be 
ff. All-Souls, whereſeever we A cen be in 
N with force. and! arms OE Lotered into one 
e appurtenances, in Sutton, which Jokn Logers, eſquire, hat 
afbreſaid Richard, for a term. Rich is not yet expi 
and ejected bim from His ſaic farm, and other enormities to a Und, 
to the great damage of the, ſais Richard, and A our 
have you there .the names. of the by. 


at Weſtminſter, the twelfth day © 
year of our reign. | „„ 


# 


| Berks, William- Stiles, late of. Newbury in 

to wit, S man; was attached to anſwer to Richard Smith, 
wherefore with force and arms he entered into one 

| „ in Sutton in the county aforeſaid, which John Rogers 
e quire demiſed to the ſaid Richard Smith for a term which is not yet 
expired, and ejected him from his ſaid Hy and other wrongs to him 


did, to the great damage of the ſaid Richard, and againſt the 1 


e ſaid county, gentle · Declaration, 
T. a plea, e 
ſſuage, with the 
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af che lord the king, Kc. And whereupon the faid Richard by Ro- 
"bers Martin his attorney complaths, that whereas the ſaid John Rogers 
on the firſt day of October in the twenty ninth year of the reign of 
lord the king that now is, at Sutton aforeſaid, had demiſed to the 

ſamę Richard the tenement aforeſaid, with the appurtenances, to have 
and to hold the ſaid tenement, with the appurtenances, to the ſaid 
Richard and his affigns, from the feaſt of ſaint Michael the archangel 
| em term of five years from thence next 
ete a ded, by virtue of which de- 

tenement, with the appur. 

\ , neenances, and was thereof ed; and, the ſaid Richard being ſo 
poſſeſſed thereof, the ſaid William afterwards, that is to ſay, on the 
b in the faid twent ninth year, with force and 

that 18 to ſay, „ with ſwo! and knives, entered into the 
= e with the ap urtenances, Ach the e lad John Rogers 
demiſed to the faid Richa in form 1 the term aforeſaid 
| + the faid Richard out * 55 ſaid 

t damage of the ſaid 

of the ſaid ford the Ring; more 

at he is injured and damaged t to the value of 
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A are in p 
in this declaration of ejectment, or to ſome part 
is action as a caſual ejector, and hav- 
dviſe you to appear next Hilary 
3 court of king' s bench at-Weſtminſter, by ſome 
id then and there, by a rule to be made of 
| "yourſelf ro be made defendant in my ſtead ; 
"era I. call ſuffer judgment to be entered againſt me, and you 
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8.3. The Rule of Cart. 
3 Hilary T zx, in tt twenty ninth Year: of King Groner the ſecond, | 


| Berks, 112 is ordered by the court, by the aſſent of both parties, and Smith again 
to wit. 5 their attorneys, that George Saunders, gentleman, may be tits; forone 

made defendant, in the place of the now defendant William Stiles, and the 8 
ſhall immediately appear to the plaintiff's action, and ſhall receive a de- © 'n Surton, on 
claration in a plea of treſpaſs and ejectment of the tenements in queſtion, John Rogers. 
and ſhall immediately plead therets, not guilty: and, upon the trial of 

the iſſue, ſhall covfels eats entry, and ouſter, and inſiſt upon his title 

only. And if, upon trial of the iſſue, the ſaid George do not confeſs 

leaſe, entry, . and ouſter, and by reaſon thereof the plaintiff cannot proſe- 

cute his writ, then the taxation of coſts upon ſuch nonproſ. ſhall ceaſe, 

and the ſaid George ſhall pay ſuch coſts to the plaintiff, as by the court 

of our lord the king here ſhall be taxed and adjudged for ſuch his default 

in nonperformance of this rule; and judgment ſhall be entered againſt 

the ſaid William Stiles, now the caſual ejector, by default. it is 

further ordered, that, if upon the trial of the ſaid iſſue. a verdict ſhall be 

given for the defendant, or if. the plaintiff ſhall not proſecute his wri 

upon any other cauſe, than for the not confeſſing leaſe, entry, an 

ouſter as aforeſaid, then the leſſor of the plaintiff ſhall pay coſts, if the 

plaintiff himſelf doth not pay them. „ 
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George Saunders, late of Sutton in the county 
tleman; was attached to anfwer Richard 

wherefore with force and arms he entered into one meſſuage, A 

9 er ee in Sutton, which John Rogers, eſquire, hath demiſed to the 

da Richard for term wich. n not yet expired, and ejeted him from 

his ſaid farm, and other wrongs to him did, to the great damage of the 
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, faid Richard, and againſt the ones of the lord the king that now is. 
er the faid Richar Robert Martin his attorney com- 
” plains, that whereas the ſaid John Rogers on the firſt day of October in 
the 55 4 ninth year of the reign of the lord the king that now is, at 
Sutton id, had demiſed to the ſame Richard the tenement afore- 
ſaid, with the appurtenances, to-haye and to hold the . ſaid tenement, 
with © the appurtenances, to the ſaid Richard and his affigns, from 
the feaſt of faint Michael the archangel then laft paſt, to the end and 
term of five years from thence next following and Fally to be complete 
and ended; by virtue of which dethiſe the fand Richard entered into the 
- faid tenement, with the appurtenances, and was thereof poſſeſſed: and, 
the faid Richard being fo poſſeſſed thereof, the ſaid George afterwards, 
that is to fay, on the firſt day of October in the ſaid twenty ninth year, 
with force and arms, that is to ſay, with ſwords, ſtaves, and knives, 
entered into the faid tenement, with the appurtenances, which the ſaid 
John Rogers demiſed to the ſaid Richard in form aforeſaid for the term 
_ aforeſaid which is not yet expired, and ejected the faid Richard out of his 
- aid farm, and other wrongs to him did, to the great damage of the 
faid Richard, and againſt the peace of the ſaid lord the king; whereby 
the ſaid Richard faith that he is injured and endamaged to the value of 
twenty pounds: and thereupon he brings ſuit, [and good proof.] And 
the aforeſaid George Saunders, by Charles Newman his attorney, comes 
and defends'the force and injury, when [and where it ſhall behove him ;] 
| Plex, not guiley, and faith that he is in no wiſe guilty of the treſpaſs and ejectment afore- 
Ive, faid, as the faid Richard above complains againſt him; and thereof he 
puts himſelf upon the country: and the faid Richard doth likewiſe the 
 Veaire awarded, ſame : Therefore let a jury come thereupon before the lord the king, on 
the octave of the purification of the bleſſed virgin Mary, whereſoever he 
- ſhall then be in England; who neither ¶ are o 6 kin to the ſaid Richard, 
nor to the ſaid George * x to recognize. [whether the ſaid George be 
guilty of the treſpaſs ond ejectment aforeſaid :] becauſe as well [the ſaid 
ze, as the ſaid Richard, between whom the difference i is, have put 
| - themſelves on the ſaid j jury.] The ſame day is there given the parties 
Reſts, 0 aforeſaid. Akterwards the proceſs therein, being continued between the 
be, 1 ſaid parties of the plea aforeſaid by the jury, is put between them in re- 
- ſpite, before the lord the king, untill the day of Eaſter in fifteen days, 
Nip prin. " whereſoever the ſaid lord the king ſhall then be in England; unleſs the 
_ juſtices of the lord the king aſſigned to take aſſiſes in the county afore- 
aid, ſhall have come before that time, to wit, on Monday the eighth of 
darch, at Reading in the ſaid county, by the form of the ſtatute fin 
Ir caſe provided,] by reaſon of the default of the jurors, [ſummoned 
to appear as aforeſaid.] At which day before the lord the king, at 
- "Weſtminſter, come the parties aforeſaid by their attorneys aforeſaid z and 
the aforeſaid. juſtices of aſfiſe;- before whom che jury aforeſaid ans} 


4 


K 
. 


6: 


N 


- I > 
x 
82 


ON 


— 
- 


+ 0 r 8 


— 


— — 
Y * 


oF ” * . 7 0 4 8 * 
— $ y : 


> 
PORTS 
* LR 
24. HELP 
Sa, 
BORE 
: Ay 
BEA. 
- 
7 
Ws 
of 
7 2 1 
o * 
* 
SE £55 
2 #\ 
1 Ph 
: * 
een 
Bae 
8 * 
1 
N Ws 
2 
PRES 
wo, 
EQ 
! ” 
WIS 
4 
A wo oh 
* 7 
3 
S807 - 
F 
R 4 Fo 
5 3 
4 0. 
* 
n 
** +; 
q 
r 
CL, 2 
©? 4 
5 * 1 
7 4 
W's 
q 2 
3 
-£ ES 
G af 
JT , 
12 
18 
7 
> 
LES -* 
g 4 
N 
N 
aa apes, 
"1 0 
5 1 
IN 
A. 
: 4 
q 1 
E. 
nt Cf 
SE Lf 
N 
1 5 
q 2 
IX 
8: 4 
N 1282 
8 
l 
»; 12 
i 
3 
1 
3 
+ . 
3 TOS, 
* 1 
3 
" 
x 
1 N 
"BOS; * 
2 
5 
Q £7 
"a Fx 
T.> 
77 "I 5451 
4 * 
5 5 1 
* 4 
K 
5 8 
2 W 


* 


E 
Sx EIN 8 x : * 
A > ge Re FR” 
— 8 a 


is v 
'J SITE * 38 8 
1 x & 47 
Ne I”, BY * 9 7 
„ 
* #5 F8- 


aun ee 2 1 2 a 


APPENDIX. 1 


ſent here their record before them had in theſe wa to wit: After- N.. II. 
wards, at the day and place within contained, before Heneage Legge, 650 
eſquire, one of the barons of the exchequer of the lord the king, and ſir 
John Eardley Wilmot, knight, one of the juſtices of the ſaid lord the 
king, aſſigned to hold pleas before the king himſelf, juſtices of the ſaid 
lord the king, aſſigned to take aſſiſes in the 8 of Berks by the form 
of the ſtatute [in that caſe provided,] come as well the within named 
Richard Smith, as the within written George Saunders, by their attor- 
neys within contained ; and the jurors of the jury whereof mention is 
within made being called, certain of them, to wit, Charles Holloway, 
John Hooke, Peter Graham, Henry Cox, William Brown, and Francis 
Oakley, come, and are ſworn upon that jury: and becauſe the reſt of 
the jurors of the ſame jury did not appear, therefore others of the by- , .. 
ſtanders being choſen by the ſheriff, at the requeſt of the ſaid Richard feb. 
Smith, and by the command of the juſtices aforeſaid,” are appointed ft 
new, whoſe names are affixed to the panel within written, accordi 
the form of the ſtatute in ſuch caſe made and provided; which ſaid j re. ba 
ſo appointed : a-new, to wit, Roger Bacon, Thomas Small, Charles Pye, 
Edward Hawkins, Samuel Roberts, and Daniel Parker, being likewiſe 
called, come; and, together with the other jurors aforeſaid before im- 
panelled and fworn, being elected, fried, and ſworn; to ſpeak the truth 
of the matter within contained, upon their oath ſay, that the aforeſaid Verli, for the 
George Saunders is guilty of the treſpaſs and ejectment within-written, Pandi: 
in manner and form as the aforeſaid Richard Smith within complains 
a gainſt him; and aſſeſs the damages of the ſaid Richard Smith, on oc- 
Caſion of that treſpaſs and ejectment, beſides his coſts and charges which he 
hath been put unto about his ſuit in that 1 ee dee nce : and, for 
thoſe coſts and charges, to forty ſhillings e ſaid Richard 
Smith, by his attorney aforeſaid, ure pron on — againſt the ſaid 
George Saunders, in and upon che verdict aforeſaid by he urors afore- 
ſaid given in the form aforeſaid; and the ſaid N n by his Motion in arreſt 
attorney aforeſaid, ſaith that the court here ought not to proceed to give ivdgment. 
judgment upon the ſaid verdict, and prayeth that judgment againſt "ai 
the ſaid George Saunders, in and upon the verdict aforeſaid by the jurors 
aforeſaid given in the form aforeſaid; may be ſtayed; by reaſon that 
the ſaid verdict 3 is inſufficient and erroneous, and that the ſame verdict _ 
may be quaſhed, and that the iflue aforeſaid may be tried a-new by other 
jurors to be afreſh impanelled. And, becauſe the court of the lord the — 
king here is not yet adviſed of giving their judgment of and upon the 
premiſes, therefore day thereof is given as well to the ſaid Richard Smith 
as the ſaid George Saunders, before the lord the king, until the mor. 
row of the Aſcenſion of our lord, wheteſoever the ſaid lord the king 
ſhall then be in England, to hear their judgment of and upon the pre- 
miſes, for that 88 court t of che lord * SRO) is not 8 adviſed thereof. 
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x before the lord the king, at Weſtminſter, come the parties 
ir attorneys aforeſaid : upon which, the record and mat- 


5 85 ters aforeſaid having been ſeen, and by. the court of the lord the king 


y underſtood; - and all and ſingular the premiſes having been 

and mature deliberation had thereupon, for that it 

to the court of the lord the —— Ages 10 chat the verdid afore- 
aa e 4 OE, 


_ aforeſaid, has ala ovary ſeven 
his coſts and charges aforeſaid, - 
Richard, with his aſſent, by Way of 
amount to twenty nine ounds, ſeven ſhill- 
ſaid George be taken, [until he 
; eing.] And Hereny the ſaidd Richard by 
afoteſaid prayeth a writ of the to be directed 
of the cone al aforeſaid, to cauſe him-to ve poſſeſſion of 
of and i in the tenements aforeſaid, with 
ranted unto: him, returnable before the 
8 the holy Trinity, whereſoeve 
ingland. At which day before the lord the king, at Weſt- 
, cometh. the ſaid Richard by his attorney afore and the 
r Thomas 1 ight, now ſendeth, that he 
on yo ninth da 91 4 4 
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GED R GE the ſecond by the grace of God of Great Britain, . 
France, and Ireland king, 8 of the faith, and ſo forth; to 
the ſheriff of Oxfordſhire, greeting. Command Charles Long, late of 
Burford, gentleman, that juſtly .and without delay he.render to Wil- 
liam Burton two hundred pounds, which he owes, him and unjuſtly de- 
tains, as he faith. And unleſs he ſhall ſo do, and if the faid Wilkam 
ſhall make you ſecure of proſecuting his claim, then fummon by 
ſummoners the aforeſaid Charles, that he be before our juſtices at Weſt- 
minſter, on the octave of ſaint Hilary, to ſhew nan he hath not 
done it. And have there then the ſummoners, and this writ. 
Mieneſs ourſelf at Weſtminſter, the twenty fourth day of 

the twenty Ny yg yearof 8 | 
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Pledges of 5 chal Doe. Summoners of the within | Roger Morris. NE 
proſecution, | Richard Roe. named ( Charles Long, 1 Henry J ohnſon. 


Sheriff's return. 
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Gene the . of God of Great Britaifl, Acuctunenc, 
France, and Ireland king, defender of the faith, and fo forth; to the 
| ſheriff of Oxfordſhire, greeting. Put b y gage and ſafe pledges Charles per. 
Long, late of Burford, leman, 4A be before our juſtices at 
We minſter on the octave of the purification of the bleſſed. to 
anſwer to William Burton of a plea, that he render to him two hundred 
pounds, which he owes him * njuſtly detains, as he faith; and to 
ſhew wherefore he was not before our juſtices at Weltminſter on the 
octave of ſaint Hilary, as he was ſummoned. - 

names of the pledges and this writ. Wieneſs 

at Weſtminſter, 
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ſecond by e of God of Great Britain, 
and king, defender of the faith, and fo forth; to the 


ing. Me command you that you diſtrein 
Charles Long, late of Burford, gentleman, by all his lands and chattels 
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- within your bailiwick, ſo that neither he nor any one through him may 
p hands on the fame... intil you hall receive from us another com- 
mand thereupon; ang that you anſwer to us of the iſſues of the 
b- pry, and that t is. body before our juſtices at Weſtminſter 
from the day of Ea er it days, to anſwer to William Burton of 
. that he render dred pounds which he owes him 
tains, as he faith, and to hear His judgment of his many 

l fir Johr Willes, k ht, at Weſtminſter, the twelfth 
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| bailiwick, 
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c- reſpon= G E 0 R E the ſec by the of God of Great Britain, 
Ireland king, defender of the e ach, and ſo forth; to the 
if. of Oxfordſhire, greeting. Mie d you, that you take 
Charles Long, late of Burford, ntleman, if he may. be found in your 
bailiwick, and him ſafely keep, ic that you may have his body before 
_. ouruſtices. at Weſtminſter, from the day of r in five weeks, to an- 
ſwer to William Burton, gentleman, of a plea, that he render to him 
two hundred pounds, which he owes him and unjuſtly detains, as he 
ſaith: and whereupon you have returned to our juſtices at Weſtminſten 
that the laid Charles hath nothing in your bailiwick, whereby he may be . 
" diftreined. And have you there then this writ. Witneſs fir John | 
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By virtue of this writ to me directed, 1 ha taken the body of the Sheriff's retum. 
named Charles Long; which I have ready at the day and place 7% 
Mithin contained, according as by this writ it is commanded me. 


925 S R the ſecond by the 
France, and Ireland king, defender of the faith, and fo forth; to 
We command you, as formerly 
harles Long, late of Burford, 
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Charles is not found in his bailiwick ; and thereupon it is teſtified in our 
ſaid court, that the aforeſaid Charles lurks, wanders, and runs about in 
your county. And have you there then this writ.. Witneſs ſir John 
Willes, knight, at Weſtminſter, the ſeventh day of Mays in the every 
$ _ Four: of our reign. 
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2 the ſheriffof Oxfordſhire, greetin 

C ye commanded you, that you t 
. „ gentleman, if he may be found in your baili wick, and him ſafely 
1 Keep, fo that you may have his body before our juſtices at Weſtmin- 
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& 'ſter, on the morrow of the holy Trinity, to anſwer to William Bur- 


5 ton, 


Weſtminſter, the 
. our reign. a 
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him fafely keep, 
< Weſtminſter, 
% anſwer to William 1 


. of a 


plea, that he fender to him two hundred 


which he owes him and unjuſtly. detains, as he ſaitb. And 
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gentleman, of a plea, that he render o 
= him two hundred pounds, which he owes him and unjuſtly detains, 
“ as he faith. And have you there then this writ. Witneſs ſir John 
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Great Britain, 

and Ireland ing, defender of the faith, atid fo forth; to che 

of 5 gy wed greeting. We command you; - that you cauſe 

INg, late of Burford, 3 to be required from 

PE 23 county ' court, i accordin to the law and cuſtom 
„ 51M 4 ur re th | of Þ Ihe be outlawed, if he doth not appear. 
1 nd i he doch appear, then take him and cauſe him to be ſafely 
kept, ſo that you may have his body before bur Juſtices at Weſt- 
5 minſter,, on the morrow of Ins duls, to anſwer to William Burton, 
* 8 1 * of a plea, that he render to him two hundred pounds, 
Which he owes him and unjuſtly detains as he faith. And where- 
upon you wy returned to our juſtices at Weſtminſter, from the day 
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G O R GE che ſecond by the grace of God of Great Britain, 
“% France, and Ireland King A the faith, and ſo fort 
< the ſheriff of Berkſhire, greeting. Mie command you, that you omit 
* not by reaſon of ah liberty your .coun „but that you enter the 
„ ſame, and take Charles Long, late of Burt rd in the county of Qx- 
ford, gentleman, whereſoever he ſhall be found in your bailiwick, and 
him ſafely keep, ſo that you may have his body before the batons of 
„our exchequer at Weſtminſter, on the morrow- of the holy Trinity, © | 
< to anſwer William Burton our debtor ofa arg 85 he 3 Mm 
et "wo J bundle 


& 4 55 2 
8 
} i . , 9 ? :. 


* "4 £ 4 


* 


12 9 


. By e of this * i tang be * 3 8 tale en the body of the eee 
te Withüin- named Charles Long 1 which I have ready before the barons” bh tg pon 
"66: . according 5 1 1. is commanded me. 
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_ Know all men 1 7 this & pres, th 
in the county of Oxford, gentleman, 
aid county, yeoman, and 
- faid county, innholder, are held and 5 IQ 
vire, ſheriff of the county of 4 in four dane 
money of Great Britain, to be paid to 
1 executors, adminiſtrators, or 
Wy 
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and truly to be made, we bind eee each of us by 1 for the 
whole and and in groſs, our and. every! of our heirs, $xecutors, and admini-. 
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WIS 3. 6. The Record, as removed 4 Wi fl Exxon. 155 
Loedthe king hath ven in ch: ſty and beloved ſir Writ of error 
John Willes, knight; his writ clofed in theſe ha : GEDRGE the 
ſecond by the grace of God of Great Britain, France, and Ireland king, 
defender of the faith, and fo forth; to our truſty and beloved fir John 
Wilkes, Fs on greeting. © Beranſe in che re , and proceſs, and alfo 
in the giving of! ent, of the plaint which was in our court before 
you, and your fellows, our juſtices of the bench, by our writ, between 
William Burton, gentleman, and Charles Long, late of Burford in the 
county of Oxford, gentleman, of a certain debt of two hundred pounds, 
which the ſaid William demands of the ſaid Charles, manifeſt error hath 
intervened, to the great damage of him the ſaid William, as we from 
his complaint ate informed: we, being willing that the error, if any 
there be, ſhould be corrected in due manner, 25 that full an 
Juſtice ſhould be done to the parties aforeſaid in this behalf, do com- 
mand you, that, if judgment thereof be given, theri under your ſeal you 
do diſtinctliy and openly ſend the record and proceſs of the plaint afore- 
ſaid; with all things concerning them, and rhis writ; ſo that we ma 
have them from'the day of Eaſter in fifteen days, whereſoever we ſhall 
then be in England: that, the record and proceſs aforeſaid being in- 
we may cauſe to be done thereupon, for correcting that error, 
what of right and according to the law and cuſtom of our realm of Eng- 
land ought to be done. 'ourſelf at Weſtminſter, the twe 


IC. - 
„ 


ba of February, in the twenty ninch year of our * a 1 a 
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The record and procifs, whe | b in the faid writ m n aboye Ihen 
made, follow in theſe words, to wit? $457 ils; il 105 e 
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t Weſtminſter before Mi Joke 1 Wi eg 1 it, ade bean | 
tren, Juſtices of che bench of the lord: the 
the term of the holy Trinity, in the 
d Gror ct the ſecond by 
rain, France, and Ireland King, d 
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6. II. acknowle himſelf ro > be bound to the ſaid William in the aid ſum of 
—— two hundted pounds of lawful money of Great Britain, to to be paid to 
> the ſaid Williat, whenever after the ſaid Charles ſhould be thereto re- 
"n= 1 nevertheleſs es the ſaid Charles (although. often required) hath 

not = to che ſaid "William the 808, ſum of t 10 hundred pounds, nor 

n thereof, but hitherto. altogether ha refuſed, and. doth ſtill 

to render the ſame; RY ore he ſaith that he is injured, ang 

to the value of ten pounds : and thereupon he brings 

of. J, And he bring here} into court the writing ob- 

which teſtifies the deb br aforeſaid in form aforeſaid; 

is the day and year before mentioned. And the afore- 

rles,. Ty Richard Price his attorney, comes and defends the 
force and. injury when [and where it ſhall behove him, ] and crayes 
5 er of the ſaid writing obligatory, and it. 1s. read. unto him {in the 
orm aforeſaid :] he likewiſe craves oyer of the co con ndition of the ſaid 
writing, and 1515 read unto. him in theſe words; . The condition of 
@ 25h ation is ſuch, that if the above bound en Charles Long, his 
C5 "heirs, executors, a and a miniſtrators,. and every. of them, ſhall and 
LY o from time to tine, and at all times hereafter, well: and truly and 
„ Al nd. 28 the award, en or- 

il end, and determination, 0 David Stiles, 

"county, . clerk, and 11 acon, 0 


* 


, een 
. png BI E 


* 


: 


WS 


M 


oh, 


2 


: 1 (arbitrators: indifferently nomina- 
ted and en by 152 between the ſaid Charles Long and 55 above 
| 2 nam Wilm urton,. to al rbitr ate, award, order, rule, judge, and 
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_ be determine, of all and all manner of a ions, Faule o . cauſ ſes of action, 
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or Ale to be and remain in fu 
being read and heard, the faid Charles. . prays leave to ii 
erein- here "until the zwe of the holy, Trinity; it is granted 
| | ne day. 1 is. given to the faid William Burton here, 
t6 wit, In the octave of the boly Trinity, he 
aid Willam Burton as. t 
2 and hepeupon the ſai m 
anſwer to his writ and count d 
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APPENDIX. „ 


"a lud William ought not to have or maintain his faid action againſt 


him; becauſe he faith, that. the ſaid David Stiles and Henry 4s. the. — : 


arbitrators before named in the ſaid condition, did not make any ſuch 
award, arbirrament, order, rule, judgment, final end, or determina- 
tion, of or in the premiſes above ſpecified in the ſaid condition, on or 
before the firſt day of January, in the condition aforeſaid above men- 
tioned, according to the form and effect of the ſaid condition: and this 
he is ready to verify. Wherefore he prays judgment, whether the ſaid. _ 
William ought to have or maintain his ſaid action thereof againſt him z 
[and "rad he may 8⁰ thereof without a da y.} And the aforeſaid Wil- 
lam aith, that, for any 
ing, he ought not be precluded from having his ſaid action thereof 
_ againſt him; becauſe he ſaith, that after the king of the ſaid writing 
_ obligatory, and before the ſaid firſt day of January, towit, on, thetwenty: > 5 
ſixth day of December, in the year aforeſaid, at Banbury Aforeſaid, in 
the preſence of two credible witneſſes, namely, John Dew of Chan. 
bury, in the county aforeſaid, and Richard Morris of Wythani, in the 
county of Berks, the ſaid arbitrators undertosk the charge of the award. 
arhitrament, order, rule, : judgment, final. end, and determination 
aforeſaid, of and in the premiſes ſpecified in the condition aforeſaid z. 
and then and there made and publiſhed their award by word of mouth. | 
in manner and form following, chat is to ſay ; The faid arbitrators. did 
award, order, and adjudge, at he: the | fond! Charles Long ſhould 
5 forthwith pay to the ſaid William Bürton the ſum of ſeventy, five 
pounds, and that thereupon all differences. between them at the time 
of the making the ſaid writing obligatory, ſhould finally ceaſt and deter- 
mine. And the ſaid. William further faith, chat although be after :- 
wards, to wit on the ſixth day of 1 in the year of our Lord one 
thouſand, ſeven hundred, $67 N at [Banbury. aforeſaid, re- 
queſted the ſaid Charles to pay to him the id William the ſaid ſeventy 


. five N yet (by proteſtation that the ſaid Charles hath not ſtood 2 


to, obeyed, abſerved, fulfilled, or kept any part of the ſaid; award, 

which Im he the ſaid Charles ought o Have been ſtood: to, 79— 
_ obſerved, fulfilled, and kept) for fugthe pkg therein he ſaith, or on 

_ aid Charles the ſaid ſeventy. five poundy do the ſald William hath not 

| hitherto paid: and this he is ready to verify. - Wherefore he prays. 

judgment, and his debt aforeſaid, Cockle with his damages occaſioned 
by the 2 of the ſaid debt, to be adjudged. unto him, Cc, n — 
dhe aforeſaid Charles ſaith, that the af io aforeſaid, by him the laid 
William in manner and form aforeſaid, above i in his.replication pleaded,.. 

and the matter in the ſame contained, are ip, no wiſe ſufficient in law 

for the ſaid William to. have or maintain b action aforeſaid therenpon 


againſt him tlie ſaid Charles; to which the ſald Charles hath ng neceſ- 
oh. I * he 9 by * la of che land, in. hs manney.to» 


anſwer: | 8 85 
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thing above 4 8 bythe ſaid Charles in plead- — —_ 0 
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Atterwards, to wit, on Wedneſday next after fifteen days of Eaſter Cs 
mn this ſame term, before the lord the king, at Weſtminſter, comes the sk! 


that in the record and proc 
judgment in the plaint aforeſaid, it is manifeſtly erred in this; to wit, 
that the judgment aforeſaid was given in form aforeſaid for the ſaid 


* | 4 
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ob 
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Burton. At which dap before the lord the king, at Weſtminſter, comes $herie*s return 


behalf, here cometh by Thomas Webb his attorney. Whereupon the Ener a 
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aforeſaid William Burton, by Peter Manwaring his attorney, and faith, 
$ aforeſaid, and alſo in the giving of the 


Charles Long againſt the aforeſaid William Burton, where by the law 


of the land judgment ſhould have been given for the ſaid William Bur- 


ton againſt the ſaid Charles Long: and this he is ready to verify. And writ of Scive - 
the ſaid William prays the writ of the ſaid lord the king, to warn the te hear enorm: 
ſaid Charles Long to be before the ſaid lord the king, to Ea record 4 
and proceſs aforeſaid: and it is granted unto him : by which the ſheriff 
aforeſaid is commanded that by good [ and lawful men of his bailiwick] 
he cauſe the aforeſaid Charles Long to know, that he be before the lord 
the king from the day of Eaſter in-five weeks, whereſoever [he ſhall 
then be in England, ] to hear the record and proceſs aforeſaid, if [it ſhall 
have happened that in the ſame any error ſhall have intervened;] and 
farther [ro do and receive what the court of the lord the king ſhall con- 
ſider in this behalf.] The ſame day is given to the aforeſaid William 


* 


the aforeſaid William Burton, by his attorney aforeſaid : and the ſheriff i. 
returns, that by virtue of the writ aforeſaid to him directed he had 
cauſed the ſaid Charles Long to know, that he be before the lord the 
king at the time aforeſaid in the ſaid writ contained, by John Den and 
Richard Fen, good, Cc; as by the ſame writ was commanded him: 
which ſaid Charles Long, according to the warning given him in this 


& 


ſaid William faith, that in the record and proceſs aforeſaid, and alſo in -en. 

the giving of the judgment aforeſaid; it is manifeſtly erred, alleging 

the error aforeſaid by him in the form aforeſaid alleged, and prays, 

that the judgment aforeſaid for the Fryor aforeſaid, and others, in the 

tirely for nothing eſteemed, and that the ſaid Charles may rejoin to the 

errors aforeſaid, and that the court of the {aid lord the king here ay | 
» 


record and proceſs aforeſaid being, may reverſed, annulled, and en- 
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proceed to the examination as well of the record and proceſs. afore 


4 


5 5 1 the matter aforeſaid above for error aſſigned. And the ſaid Charles a 
ö om it 


h, that neither in the record and proceſs aforeſaid, nor in the giv- lf aum. 


ing of the judgment aforeſaid, in any thing is there erred : and, he 
_ * prays in like manner that the court df the ſaid lord the king here may 
Proceed to the exainination as well of the record and proceſs aforeſaid, _ 
as of the matters aforeſaid above for error aſſigned. And becauſe the continuance. 
court of the lord the king here is not yet adviſed what judgment to : 
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give of and upon the premiſes, a day 1s thereof given to the parties 
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come the parties aforeſaid by their attorneys 
veuf ,as well the record and ptoceſs af | | 
EL  afbreſaid by the ſaid William above 
error aſſigned, being ſen, and by the court of the lord the king 
y underſtood, and mature deliberation being 
Per lord the lc 2 chat in. 
| the record and 
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greeting. command 7 

„ late of parte, man, if he may be found in your 

n ſafely k that you may have his body. before 

'of the holy Trinity, whereſdever we 

d, to ſatisfy William Burton for two hundred 

e ſaid William Burton 
us, and alſo fifty 

ged in our faid court before us, to the faid William Burton, for 

he hath ſuſtained, as well by occaſion of the deten- 

tion of the faid debt, as for his coſts and charges to which he hath been 

puta be the faid Charles Long is con- 
: and have Jar there then this writ. 

it, er, the nineteenth 
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